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PREFACE TO THE THIRD EDITION. 


The increasing demand for this Hand.book of Politi- 
cal Philosophy has enabled me to bring out a Third 
edition of it. The book iias been thoroughly revised in 
the light of recently published books on the subject. 
No material alteration has been made and no pains 
have been spared to make*all the necessary corrections. 

I am indebted to my* friends Messrs Chittaharan 
Mazumder, B. A. and Devendrachandra Bhattacharyya 
for the pains they took in correcting the proof-sheets. 

Calcutta, July, igis- The Author. 


PREFACE TO THE FIRST EDITION. 

This Hand-book of Political Philosophy is intended 
to meet the requirements of the B.A., candidates of the 
Calcutta University. Though it is primarily based upon 
the lecture-notes of the Late Rev. A. Toinory, I have 
also added a few notes from the lectures delivered by 
Rev. W. S. Urquhart M.A., and"* have freely consulted 
Sidgwick, Lcvvell and Feilden. In many cases 1 have 
borrowed from Leacock without any reserve. 

My best thanks are due to those who have permitted 
me to publish .the book and to Babu Bijoli Bhusan 
Chatterjee, M.A., and to Babu Debendra Nath Sanyal M.A., 
both of whom greatly helped me in the publication. 

Calcutta, January, }, K. C. 



PREFACE TO THE SECOND EDITION. 


The reception which the first edition of this Hand-book 
has received at the hands of the B A. Students has en- 
couraged me to bring out a Second Edition of it. Valua- 
ble additions and a few alterations here and there have 
been made to make it up to date. Recent w^orks on the 
subject have been freely consulted and the Chapters on 
Sovereignty and Individual Liberty, End of the State, 
State interference have almost been entirely re-written. 
The Constitution of England has been elaborately 
discussed. Lastly, University and other possible ques- 
tions have been given at the end of the book. The 
arrangement of the Subject matters has been a little 
altered with a view to elucidation. 

My best thanks are due to Babu Amulya Ratan 
Bose, M.A., Pundari Kaksha Sen, M.A., and Manindra 
Nath Chakarvarti, B.A., who have greatly helped me 
with their valuable suggestions. 


.Calcutta y September y igi^- 


J. K. C 
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CHAPTER I. 

§ 1 — Definition. 

pOJJTiCAL Philosophy is one of the terms applied to the 
* subject. The other two terms are Politi('al Science and 
Politics. All the three terms are in some respects objectionable. 
Political Philosophy seems to indicate that this subject is a 
branch of Philosophy. It cannot be so considered unless the 
word ‘Philosophy’ is taken to include 'all thinking*. In that 
case, Political Philosophy might be taken to mean thinking 
about Polity or Constitution of the state. But it is perhaps, 
although faulty, the most comprehensive title of the three. 

The second title Political Science is almost a misnomer, as 
the subject has nothing to do with Science in the ordinary sense 
of the term, unless '.science* is used in a loose and irregular 
manner. 

‘Politics* is also objectionable, because the word is used 
generally in a totally different .sense. In England, PolitiCw«: 
means the di.scussion of matters arising under the Parliamen- 
tarian form of Government there prevalent and has to do not 
with a Science or Philosophy, but with practical affairs of 
legislation and admini.stration. 

This subject, whatever name we give to it, deals with the 
conditions of the state in any Organised and ("ivili.sed Commu- 
nity (and concerns itself with the developments of the state in 
such a community.) 
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Paul Janet says, ‘Political Science is that part of social 
science (/>. Sociology) which treats of the foundations of the 
state, and of the principles of (jovernment.’ The definition 
given by Bluntschli runs thus : Political science is the science 
which is concerned with, which endeavours to understand and 
comprehend the state in its conditions, in its essential nature, 
its various forms and manifestations and its developments. In 
short, it deals witli the state. 

German writers are in the habit of dividing this science into 
Public Iaiu' and Politics, Bluntschli for instance, delincs 
Public Law to be that part of the science which 'deals with 
the state as it is /a\, its normal arrangements, the permaficnt 
conditions of its existence. ‘I'olitics’, on the other hand, 
has to do with the life and conduct of the state, pointing 
out the end towards which public efforts are directed and 
teaching the means which lead to these ends, observing the 
action of laws upon facts and considering how to avoid in- 
jurious consequences and how to remedy the defects of exist- 
ing arrangements. Public Law asks whether what is conforms 
to law : Politics whether the action ( of the state ) conforms 
to the end in view,’ 

Still their relation is close. A state is a combination of 
Law and Politics. Positive law must be continually receiving 
contributions and additions due to political activity ; and 
political activity has for its aim the building up of a stable consti 
tution such as can be formulated in Public Law. In fact, the 
relation between Public Law and Politics is something like 
that which exists between a science and the application of the 
science. ‘The highest and purest expression of Public Law is 
to be found in the constitution or enacted j^ositive laws : the 
clearest and most vivid manifestation of Politics is the practical 
conduct or guidance of the state itself viz. Government.’ 
'W'e need not trouble ourselves over this (German) distinction. 
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§ 2.— Scope. 

We have seen from al)Ove that this Science endeavours 
to understand the conditions under which a state is possible. 
It analyses the essential nature of the state, describes the 
various forms which states have assumed in the course of 
history and the functions which the state exercises or claims 
to exercise, ft must not content itself with a mere analysis 
of political insfitiitions as ^existing at any given point of time ; 
it must take account of the process of change and evolution 
and the alteration of social and intellectual environment. “It 
is thus a hisron’ial investigation of what the state has been, an 
analytical study of what the state ivS, and a politico'ethical 
discussion of what the state should be.”* 

d'his subject is more or less closely allied in form to other 
subjects viz. History, Political Economy, Statistics and 
Sociology. 

History — Politic il Philosophy is indebted to history 
for the facts and these arc the bones out of which the sub- 
ject of Politicil Philos ')[)hy i; built up. But history here 
must be taken in a wider sense of Universal History. Poli- 
tical Philosophy cannot be built up on the history of anv 
one country. At the same time the history only of organised 
and civili.sed communities aflfccts, the subject. Jn fact the 
relation between these two subjects is so close that without the 
knowledge of history Political Science is likely to be mainly 
theoretical. Prof. Seeley rightly observes, ‘Political Science 
•without history has no root’ and ‘History without Political 
Science has no fruit.’ He goes so far as to write, “The 
science of politics is the one science that is deposited by the 
stream of history {i,e. Universal history ?\ like the grains of 
gold in the sands of a river,y by which he means probably that 

* Gettell, Introduction to Pol. Science p. 4 
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the gradual development of the science is traced through the 
histories of different organised communities. Of course 
this science has no interest in the military, commercial or 
economic aspect of history, neither in purely narrative aspects 
of history. It is Constitutional history in particular which 
forms the basis of political science. 

Sidgwick is opposed to SeeVy in this respec't. He says 
that the chief aim in the study of Political Sc'ience is to 
determine ‘what ought to be’ as distinct from ‘what is.’ Hence 
according to him historical study of this science can occupy a 
very subordinate place. History records good and bad actions 
of men but does not discriminate between them and thus does 
not help us in realising the best end. Another drawback is that 
it is a record of constant change, and a policy which might 
have been considered best and satisfactory long ago may be 
entirely unsuitable to the modern requirements under new con- 
ditions and circumstances. Such is Sidgwick’s view. 

Political Economy — The relation between Political Eco- 
nomy and Political Philosophy is this : Politic'al Economy deals 
with the condition of the wealth and the pros])erity of the 
country ; Political Philosophy deals with the conditions of the 
state or government of the civilized or organised country. Still 
the intimate relation between these two may be stated thus : 
the production and distribution of the material wealth of a 
country is to a large extent modified by the form of government 
and the institutional basis of economic life existing in that 
country ; again the economic life and conditions of a cem- 
munity shape largely its form of government and political insti- 
tution, the . government of a mainly manufacturing dis- 
trict or country differs from that which suits a mainly agri- 
cultural country. “The state, in a word, is ('onditioned by 
its economic environment.’’ 
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Statistics— Statistics is the science of numerical generali- 
zation based on the development of the country in population, 
product, wealth, taxation etc. Statistics are not mere figures 
givihg total, but are the result of many calculations and may 
be taken as conclusion of reasonings about the constitution 
and prosperity of a country expressed in the form of figure. 
This comparative study of figure and the conclusions to which 
it leads are excellent data for checks upon influences made as 
to the condition of the comtnunity w'hich is being studied for 
the purposes of Political Philosophy, as far as these affect 
population, revenue, general wealth of the community and the 
rolls of birth and death 

Sociology — Tt deals with the growth and development 
of society and includes that growth from its humblest begin- 
nings to its most complex structures, whereas Political Philosophy 
deals with the growth of government in an organised and civilis- 
ed community. ‘Sociology, deined as the science of social 
phenomena, includes all of these social sciences’ — /. e., econo- 
mics, politics, history etc. Hence Paul Janet's definition : 
“ Political science is that part of social science which treats of 
the foundations of the state, and of the principles of govern- 
ment.” That political .science is only a branch of that higher 
science sociology would be clear from the definition given by 
Sidgwick — ‘Sociology deals with human societies generally : 
Politics deals with governed .societies.’ 

Ethics and politics — Kthics concerns with the conduct 
and character of the individual. Politics with the state and 
consequently with the members composing a state. Political 
laws deal with outward acts only whereas Ethics reckons both 

outward and inward or mental actions />., feelings of men. 

But Politics has in general an ethical aim. The state is 

a moral entity and the fundamental principle should be* how^ 
to produce good men. 
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Kthics starts from the standpoint of goodness whereas 
politics is concerned with the standard of utility. Hence the 
end of Ethics is higher than that of politics. Another dis- 
tinguishing feature is that while political laws may be enforced 
by the sovereign authority, eihical laws cannot be so enforced. 

Political Science may be either special it may treat of 
the constitution of a particular nation or of a particular 
state, Rome, or it may general />., it may treat of the 
universal conception of the state. 

A distinction is often observed between Political sl ienct 
and P radii al politics — the former is theoretical and consists 
in forming best ideals of the form of state and drawing logical 
deductions from them. Whereas Practical Politics relates 
to a particular period and to particular problems that come 
up for discussion. It concerns with definite issue arrived at 
after arguing for and against some definite political course 
or action in a particular period. 

§ 3. — Methods. 

The methods of studying the state are mainly of two kinds ; 
— (i) J’hilosophical and (2) Historiral. The former deals with 
pure theory of the idea of the state, the latter follows uj) the 
enquiry from the historical standpoint and utilises the methods 
of generalization from historical data. 

The second method is the most satisfactory ; the former 
tends to abstraction. 

Philosophical Method— -l^olitics has a distinctly ideal 
side. It might almost be said to have an ethical character as 
it deals not only with Political development but also with the 
moral .structure of the society. But there must always be a 
real basis in Politics, that is, the system of doctrines mu.st 
hhve relation to the facts of life. The truly Philosophical 
Method starts from some independent idea about human nature 
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and draws deductions from that idea as to the nature of the 
state, its aims and functions as well as to what sort of institu- 
tions and laws will tend towards the realization of that idea. 
It then sees that its deductions coincide with actual facts of 
history. It thus connects ideas with facts. The real danger 
of the Philosophical Method is that it often follow^s the flight 
of imagination and forms theories which have no foundation 
in historical facts, the result .being that the Method becomes 
mainly ideological. A good example of abstract theory is 
Plato’s Republic^ which was purely imaginary. Abstract doc- 
trines of the state prevailed at times of Revolutions at the 
French Revolution the formula ‘Liberty, Equality, and 
Fraternity’ seemed to embody a theory of the state but it was 
iin impracticable theory. 

Ihe perversion of Philosophical IMethod is Ideology which 
pays little or no attention to facts. The weak point lies in this 
that an abstract idea is always apt to become a popular catch- 
word and at times when mobs are easily excited, they do much 
harm. 

The Historical Method— It traces the true develop- 
ment and history of the idea of the state as recorded in the 
attempts of different nations. The trnly Historical Method is 
based upon actual historical events and their evolution, />., it 
states that in ])ast ages everywhere the essential characteristics 
of Law and Government were such, the aims of Government 
were directed towards this and that end and that in future als(j 
the same thing is to continue; but in doing so, it reckons the 
inward connection ‘between past and present, the organic 
development of national life and moral idea as revealed in its 
history.’ This Method starts from the actual phenomena, but 
regards them as living, not as dead. It recommends that the 
state, its aims and ideas, its laws, institutions and Government 
should not be stationary but should keep pace with fhe 
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progress of time and be suitable to the circumstances and the 
needs of the time. The danger of this method is that in 
following the paths of history, we may forget and lose tmity 
in abundant multiplicity of facts and the method tends to 
become merely empirical. The great basis of the Philosophy 
of the state has been Aristotle’s ‘Politics’ which has over 
2000 years been accepted as a well of political wisdom. Cicero 
was perhaps the greatest Roman writer on Politics. He 
followed Greek ideas and Roman laws. The greatest English 
Political Philosopher in the Elizabethan time was Bacon and 
he deserves to be ranked as a Political Philosopher, although 
he was hardly an original thinker on Politics. Rousseau adopts 
the Philosophical method rather than the historical ; similarly 
the English Philosopher Bentham studies Politics on the Philo- 
sophical method. 

The perversion of historical method is I'.mpiiicism, which 
sticks too closely to facts, the result being that progress is 
impossible as this method has an undue regard for precedent 
and favours the idea that what has been in the past ought to be 
now and for all time to come. 

Comparative Method — Side by side with the above two 
methods we may place the comparative method without which 
the other two methods are imperfect. It is by a comparative 
study of those historical daj;a relating to State, its essential 
nature, the various organisations and forms it assumed at differ- 
gnt times and in different countries, the functions it claimed to 
exercise in the past or tries to claim in the present — that we 
can come to a reasonable conclusion as to the best form of 
State, its conditions, functions aims etc. 

It is a mi.stake to suppose that the three methods are anta- 
gonistic. They are really supplementary and the best method 
for the study of the Political Sci^ence is a combination of all 
these methods. 
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§ L— The State. 

M any Centuries ago, Aristotle described ‘Man is by 
nature a political animal.’ By this he meant probably 
that men are naturally gregarious and sociable. Led by this 
social tendeticy, tjien joined themselves together into families^ 
tribes and states. Aristotle describes how families gradually 
become organised into state and as civilization advances, the 
influence of the state becomes gradually more important. Men 
become willing to admit that the state may make unlimited 
demands upon them In certain circumstances they realise 
that they may even be called upon to die for it. We shall 
speak again of this saying of Aristotle in connection with the 
Evolutionary theory of the origin of the state. 

But let us now ask what is the conception of a state ? 
Bluntschli makes a distinction between the conception and 
the idea or ideal of the state. By conception he means nature 
and e.ssential characteristics of actual states ; whereas idea 
or ideal of the state according to him, means a picture of 
imaginary perfection which the .state has not as yet reached. 
It is not however, an important distinction. Idea and Con- 
ception mean in English almo.st the same thing. 

General conception of the state or 
characteristics of all states : — 

I A number of People — Every state is a combina- 
tion of a number of men arranged together for the purposes of 
common life. Tt is more than a family or a clan. There is 
no fixity about the number o& its citizens. A state does not. 
cease to be a state because it is large. 
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2. A fixed territory — But it is essential that a state 
should have a fixed territorw A nomadic people is not a state 
e, g. some Bedaween tribes of Arabia which wander from cam- 
ping-ground to camping-ground and are still survivals of the 
nomadic stage of a society. 

3. Unity — The peoj)le forming a State must have a 
certain amount of co-hesion to bind them together. It is 
desirable that the members of a State should be bound toge- 
ther by something more than a m<^re tie of ('onimon snhjcrtion 
to the central authority of the State. If the tie arises from a 
community of blood or language or religion or historical tradi- 
tion, the unity becomes a real or organic unity, otherwise it is 
mechanical or artilicial. 

4« Government "A State cannot exist without a 
Government which is nothing but an organisation or machinery 
of the state, ‘ft exercises the Sovereign poivers of the vState 
and through it the purposes of the State are formulated and 
executed.’ In every state there must be disitncfion betiveen 
rulers and subjeih. Without somebody in highesl authority 
in a State there is anarchy. [What is meant by ‘vSovereign 
powers’ of the State, or in other words, what is meant by Sover- 
eignty ? ft will be dealt with later on. Enough here to note 
that, — It is an original, absolute and unlimited power of a State 
over its individual subjects. This is internal Sovereignty. J'2xter- 
nally, it means that a State is completely independent of the 
control of any other State.] 

5* State — an organism — The state is not to be regarded 
as a mere congeries (heap, pile) of individual citizens, but it is 
a living and organised being ivith a consciousness of its own^ 

In fact, we may .say that the state is aji organism. But 
what is meant by it ? It means, of all,, that the unity which 
is an essential element in the state^ is of an organic nature, that 
is to .say, is like the unity of the different parts of an organism 
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like an individual. There is no unity so close as that of an 
organism. If one part is injured, it affects the whole system. 
Secondly^ the term organism indicates that the various parts 
or ntfembers of the state have their different functions just like 
the parts of a living organism and these parts are united together 
with one another as well as with the state as a whole exactly in 
the same way as the different parts of a living organism do. 
7hirdl\\ state^ is like an organism because it is a union of 
sOul and body, of vital forces»and material elements, of will and 
active organs. 

There is a national spirit which is more than the combined 
spirit of the individual citizens. The national will is almost a 
living force in an organised community and although it may 
not often receive an emphatic expression, it is a reality in time 
of danger. 

£Msil\\ the state is like an organism because it has the power 
of develo])ment and growth. In this respect the state differs 
from a natural organism. “The life of plants, animals and men 
grows and decays in regular periods and stages, but the deve- 
lopment of states and political institutions is not always regular. 
Again the growth of a state is not a mere natural growth like 
plants but like the growth of any other intellectual and moral 
personality. Its progress is the consciously exercised intellec- 
tual and moral power of the people, composing it who, acting in 
their corporate capacity have the power of forming comprehen- 
sive plans and striving after moral ideals ” Hence the state- 
ment that the state is a moral and natural organism 

Natural states have a development of their own ; but that 
development is sometimes affected by the advent of a powerful 
personality, e. g., Napoleon who bent France from its natural 
position into becominn^ the instruments of his ambition. [The 
state is a moral and spiritual organism, — is largely a Germa^i 
opinion of the state.] 
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6. Personality of the State— A person in the legal 
sense is a right-and-diity-bearing being /. e., he has certain rights 
and duties. Hence he is said to possess personality. In as much 
as a state is a right-and-duty-bearing entity, it is invested with a 
personality. In the eye of the law it has rights and is liable to 
duties. This personality is the most essential characteristic of 
the state. We see an instance of this in International I^aw. 
Here different states enter into relations with one another as so 
many distinct persons. 

It is only when the rights of the people arc recognised and 
granted that the personality of the state can be reckoned. In 
earlier stages, primitive states were divided into two sections, 
the prince or ruler on one hand, and the subjects who were 
mere chattels, on the other. 

The state when put on its mettle, exhibits a vigorous perso- 
nality e. if another state encroaches upon its territory it reta- 
liates — its honour is touched and nothing but blood will expiate 
the dishonour — hence come wars between nations. 

Def. of a St&te — Now we are enabled to define a state. 
A state is a numerous assemblage of human beings^ generally 
occupying a certam territory, amongst whom the imll of the 
majority^ or of an ascertainable class of persons, is by the 
strength of such a majority, or class, made to prevail against 
any of their number who oppose it (Holland). The state is 
the politically organised impersonation of the people of a given 
country (Bluntschli). In these two definitions we see the prin- 
cipal elements, requisite for a state, present in their entirety. 

§ 2. — The Universal State. 

THE HUMAN IDEA OF THE STATE. 

The Philosophers think not of a national state but of a 
universal state, as if it were a custom. The perfect state is 
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the visibl',' body of humanity. But as a matter of practical 
reality this state does not exist, for the majority of mankind 
are not yet politically organised. But when all nations are as 
highly organised })olitically as England or America, then it 
will be possible to think of a world-wide state. 

Alexafider the Great trie';! to establish a world-state. But his 
early death frustrated the idea. 'Fhe Roman Empire made a 
more important experiment* in the direction of Universal 
Empire. But Rome* could «iot conquer the Teutons and in 
course of time it succumbed to them. The Holy Roman 
hhupire was a similar experiment in the middle ages with the 
church as the head of the confederation of the .states. But the 
tendency of separation was too strong for it, and the central 
])Ower did. not venture to assert itself. Napoleon Bonaparte 
made an attempt to form a world-empire ; but Britain 
successfully opposed him, and after the Russian disaster, the 
dream fled. Vrom that time there has been no similar attempt ; 
but time is ])roducing international consciousness of m^^nkind 
and in due course may lead to some of the features of the 
Universal State e. <r. International Law and Arbitration. 
[The recent establishment of the permanent form of arbitration 
at the ffague is a step to international federation but only one 
step], 'Fhus the Universal state is up till now chiefly 
an idea. 

Some Political thinkers e. y. Ivaurent, have declared that the 
idea of a Universal Empire is an impossible one for the follow- 
ing rea.sons ; — (i) the Universal Empire would be a Monarchy 
and such a, kind of rule would be incompatible with the 
Sovereignty of the various states ; {U) the idea is unnecessary 
for states have not the defects of individuals and therefore do 
not require to be united under a common rule ; {in) the idea 
is impossible becaus'3 states ^>ill not readily yield to a higher 
power and if there should be a power strong enough to compel 
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obedience, such a power would be oppressive and would inter- 
fere with the development of the different nations. 

In reply to these objections we may urge : — (i) it is not 
absolutely necessary that the Universal state should be a 
Monarchy ; it may be a Rejmblic or a Federal Empire in which 
the various members have a certain amount of freedom; (ii^ 
states have their defects as well as individuals and require a 
central authority. This necessity is illustrated in the demand 
for a Universal law of nations; lili) the control of a Universal 
Empire need not be more than a general control leaving a 
great amount of freedom to the states composin g it. The 
Universal Empire will be less powerful in relation to the 
various national states than these are in relation to their in- 
dividual members. Therefore oppression need not be feared. 
The Universal Empire will not check development, and on the 
other hand, there are many directions in which it is required 
and in which full development cannot be reached within the 
national state. 


§ 3. — Political theories relating mainly 
to the idea and end of the state. 

At any given time Political Philosophy, if analysed, will be 
found to consist of a number of theories, more or less syste- 
matic, representing current conceptions of political principles. 
Often they are ideal speculations as to what the state .should 
be. Sometimes they aim to describe the nature of a state by 
analysing existing manifestations.* Let us enter into a dis- 
cussion of the different theories at various stages of European 
History, 

* Gettell, Introduction to Pol. Science p. 72. 
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!• Hellenic theory of the State— Political Science 
does not begin till we come to the Greeks. To the Greek world 
the nation-state was quite unknown. All the Grecian states 
were citj/ stated. Citizenship meant that a man possessed the 
freedom and privileges of a City. Aristotle in his Politics, 
while he considers how large a state ought to be, emphasises 
the smallness of the Greek City state. All the citizens must 
be able to gather in one place to listen to a public orator. All 
the citizens could take part ift matters of Government and this 
was possible only in a City state. 

'The state was considered not merely as a piece of machi- 
nery to secure the property and prosperity of citizens, but was 
regarded as something other than and higher than the indivi- 
duals composing the state. 

'The interest of the individual was regarded as entirely 
subordinate to that of the state. I’he citizen counted for 
nothing but as a member of the state. 

The entrance to citizenship was not thrown open to all. 
There was a large body of slaves who worked for the free 
citizens. 

The Hellenic idea of the state was mainly ethical. Plato 
considered the state to be the highest revelation of human 
virtue. The wise ought to rule and the brave should protect 
tlie community. “Not life, but a good life,'’ says Aristotle, “is 
the object of the state.” 

There was as yet no distinction between law and morality 
The state undertook even the moral guidance of the citizens. 
There was no limit to the interference of the state. 

2. The Roman theory of the State — The Romans 
had a greater talent for law and politics than any other people. 
The fundamental ideas were doubtless Greek but the system 
and practices of Roman l^w were essentially Roman. By 
their application to the wide-spread empire, the Roman law 
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has influenced the western world right down to the present 
day. Cicero may be taken as a legal philosopher. The Roman 
contribution to the history of Politics is that they put the poli- 
tical development on a legal basis whereas it had previ6usly 
been chiefly ethical. 

I'hey developed the idea of positive law, distinct from 
religious and moral sanction. 

{a) The Romms made the state into a legal organisation 
but they did not adopt the (jreck tendency of cri])pling the 
individual and the family in the interests of the State. The 
Romans left private rights and family rights comparatively 
free but subordinated everything to the general welfare of 
the State. 

{h) The Romans recognised the conception of the people 
and considered the state as the people organised and the will 
of the people as the source of law. 

(c?) The Roman state was destined to become a model for 
the western world. It first .emphasised the dm civile or 
civil law (citizen right) and extended this into the Jus gentium 
or international law ( right of nations'. These were both 
distinct from personal right. 

3. The Teutonic theory of the State - The Romans 
were first checked and at last overcome by the Germanic tribes. 
The Teutonic civilization displaced the Roman. The Teutons 
had not by nature the political genius of the Romans but they 
had a vigorous independence and their political coni ribui ion 
7 Vas the introduction 0 / 7vhat might he called Parliamentary 
idea. Montesquieu has said that the germs of Parliamentary 
institution are to be found in the forests of Germany. 

The Teutons had not the faculty of making laws as the 
Romans had. They based law upon personal independence 
rather than on legislative enactments. Thus they gave great 
powers to individuals (ug.y the kings, the presidents of courts or 
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councils. It was merely a personal law that was at the foun- 
dation of the Teutonic system. The note of personal law is 
individual freedom and the law of the Teutonic tribe was really 
a generalization from the wishes of its members. The Teutons 
had no Political Philosophy of their own : all their institutions 
w^ere penetrated with private law. 

4. Renaissance theory of the state — The Roman 
church perpetuated the traditions of the Roman Empire in 
many respects — in institutions, *law and language. The Old Ro- 
man Empire became the Papacy. Still, in another way the 
Roman influence was felt in the empire, for Roman law spread 
from Italy into France in the t3th century and to Germany in 
the T6th century. Thus Roman ideas of the state prevailed 
among the learned. 

Religious belief absorbed the attention of mediaeval thinkers, 
and when political thinking revived, it was concerned chiefly 
with the proper relation of church to state. Each claimed 
that the other was encroaching on its proper sphere, and rival 
theories arose. The papal party claimed superiority for spir*' 
tual power as more directly conferred by God. The supporters 
of imperial power also claimed direct divine authority and de- 
manded responsibility to God alone * 

The rival claims and the consequent conflict between the 
Papacy and the luupire ultimately weakened the authority of 
both and a number of new conditions arose which led to new 
theories. Strong national states grew everywhere ; military feuda- 
lism declined and its place was taken by commerce and indus- 
try. 

In the second half of the 15th century came the Renais- 
sance which was really a movement of enlightenment and cul- 
ture accompanied by the revival of the Greek language 

* Gettell, Iiitroduotion to Political Science p. 76. 
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and by the restoration of art and science and the checking of 
the Scholastic Philosophy, it was the age of Humanism. The 

Popes encouraged and patronised the new movement of cul- 

* . 

ture One of the subsidiary results of this movement was the 
revival of Aristotle’s ‘Politics* and from this time writers were 
fjxisy expounding, on rational principles, the origin of the state 
and political institutions. Among these writers none is more 
epoch making than Machiavelli in his ‘I’lie Prince’ — ^the 
immoral product of an immoral age. 

Princes were assigned a certain imperium (right to rule) and 
among the extremists tyrannicide was advocated as a virtue, but 
the whole of the Renaissance movement in politics as w'ell as 
in literature was confined to the few cultured and leading 
men. The people as such were entirely outside its in- 
fluence. 

‘In his distinction between public and private morality, his 
justification of conejuest, and his recognition of nationality 
Machiavelli anticipated essentially modern ideas ’ 

5. The Modern theories of the state — When does 
the modern period begin 1 Lodge makes modern period begin 
with 1453 ; so did Arnold ; but other writers give other 
dates. Bluntschli argues against 1453 on the ground that it is 
too early for anything that can be called modern-history. Simi- 
larly he declines to take the Renaissance as the beginning of 
modern history on the ground that it was more a preparation 
than a transition. It was a revival of the old learnings rather 
than the introduction of a new movement. Further, Bluntschli 
dismisses the Reformation of the i6th century with the remark 
that Reformation was simply religious and that it did not pro- 
duce any change in the world of Politics commensurate with 
inauguration of a new period. The Revolution, in England, 
of 1 681 has been suggested as a possible date but Bluntschli 
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considers that it rather terminates the mediaeval than commences 
the modern period. The French Revolution is claimed by its 
followers as the beginning of modern history but Bluntschli 
considers that this date is too late, for the modern spirit had 
begun before the Revolution which was caused in part by the 
writings of Rousseau and Valtaire So Bluntschli seeks to find 
the beginning of modern history between 1688 and 1789, and 
following Buckle,, he hits upon 1740 as the date when the 
modern history may be said to *begin — that was the year of Fre- 
derick the Creates accession to the throne of Prussia. Neverthe- 
less, we must go back to an older date for the beginning of 
modern history and probably the Renaissance period will answer 
our purpose better than any other. 

ft is foolish to attempt to fix the beginning of modern his- 
tory to any one given year. Tt is much better to define modern 
history not in reference to a date but in reference to institu- 
tions. ^V^hat institutions are modern as opposed to mediaeval ? 
{Seep. 22.) 

In modern political thought insteiid of one we have a num- 
ber of theories as to the nature and end of the state. 

(a) Machiavclli regarded the state as the noblest product 
of human spirit and he took public law as a means to secure 
the welfare of the state. (Compare in this connection the 
Utilitarian theorjf of Bentham which justifies the authority of 
the state on the basis of necessity, and sets as its ideal the great- 
est good of the greatest number). Machiavelli was the first to 
.make Political Science independent of theology. 

(b) Grotius bases the state on human nature. He looks to 
the individual and almost asserts that the basis of the state is 
contract between the individual and the state. 

(c) The Law of nature — State was considered as a 
grouping of individuals based fen association. Modern Political 
theory has over-emphasised the individual. Locke, Kant and 



20 


A HAND-BOOK OF POLITICAL PHILOSOPHY. 


Fichte defend the theory that the state is based on social con- 
tract. Hut this must not be understood to refer to any definite 
contract. The state consisted of a group inhabiting a town 
probably first based upon blood -relationship with an admixture 
of outsiders, notably war-captives. This grouj) had no social 
contract but made regulations limiting individual freedom for 
the interest of the general welfare 

fd) System of authority— The state came to be regard- 
ed about 1740 as the sphere of the power of a superior and the 
government was indentified with the state. The rights of the 
subjects were ignored. Only princes and government officials 
were of any importance and the subjects were regarded as a 
passive mass. 

(fi) Kant spoke of the legal state as if the legal security 
of each individual were its chief duty. What does Legal state 
mean ? If this means that the state is only an institution for 
protecting the rights of individuals, the state becomes a servant 
of private persons which is absurd. Accordingly it must mean 
something like organising the rights of the community, but the 
state has a further function — it has to foster public welfare e g., 
trade, civilization etc. Sometimes the state has also a religious 
basis. If so, does ‘Legal state’ harmonise with this ? The 
phrase Legal State is unfortunate and is now replaced by ‘consti- 
tutional state,’ The State has two aims (i) Justice and (2) 
Public welfare. The administration of Justice is handed over to 
jurists whereas the Public welfare is the care of the statesmen 
and the chief concern of the government. 

(/) Organic theory of the state.— The Historical 
School has drawn attention to the organic constitution of the 
state. Frederick the Great emphasised the growth and decay 
of the states and sought to make a law of their rise and fall. 
Savigrty defined the states as the bodily form of the spiritual 
:ommunity of the nation. Burke in the French Revolution 
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regards the state as a contract of eternal society. The idea 
hat the state has a spiritual nature is widespread and lofty. 
This organic theory of the state tries to drop the distinction 
between the individual and ^the State by amalgamatiug them 
into one and ‘viewing the state and the individual as part and 
parcel of the .same thing, both of them being included in what 
may be called the social organism. But we have seen while 
discussing the ‘General conception of the state’ that the state 
is not a natural organism like plants or animals, (c/. The state 
is an organism describes in Chapter IT.) 

(j) Hegel thought that the state (of which Prussia he took 
as the type) was founded upon a rational basis — he did not 
make it a person. Modern writers rather emphasise the nation- 
al characteristics of the State. 

The Chief differences of the modern states from 
the ancient and mediaeval states. 

Distinction betioeen Ancient and Alodern states 

(1) Ancient States refused to recognise personal rights in 
man. Half the population were slaves, who had no rights. 
Modern States recognise rights of man, abolished slavery. Man 
is a creature with rights. Labour is free and valued. 

(2) Ancient States supervised all relations of life. iModern 
States restrict themselves to legal and political matters. Religion 
and worship are left to the Church. 

(3) In Ancient States man had rights only as citizens. In 
AFodern States man has rights as individuals. 

(4) In Ancient States public authority was directly exercis- 
ed by its holders. In Modern States it is vested in a represent- 
ative body chosen by the citizens, or a body recognised by the 
constittrtion. 

(5) In Ancient States the same assembly exercised differ- 
ent functions e, Legislative and Executive. In Modern * 
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States there are different bodies for different functions (Legisla- 
tive, Executive and Judicial). 

(6) In Ancient States, the state was limited by other 
states. In Modern States all states recognise International 
Law. 

(7) Ancient state was a city state. Modern state is a 
national state. 

Distinction between Medicnval and Modern states : — 

(1) In mediaeval states the state-authority was derived 
from God e.^., (slam was a Theocracy. In modern states, it is 
founded upon human nature. Also the mediaeval church traced 
its power from God 

(2) The modern state is a human institution and is based 
on Philosophy and History rather than on Theology. 

(3) • In mediaeval states there was unity of creed or com- 
munity of belief which was the basis of citizenship. Now in 
modern state religion has nothing to do with the status of the 
citizens. 

(4) In mediaeval times, Church was regarded as higher 
than the state. In modern times the state is independent of 
the Church and supreme over it, 

(5) In medkeval times Church influenced education. In 
modern times the tendency is for the state to control the school 
entirely. 

(6) In medicCval times feudal system prevailed — God, King, 
Princes, Knights — this was the order of succession. In modern 
times states are founded on a national basis. 

{7) fn mediaeval states representation was according to 
Estates, in modern states the basis is democratic — all classes are 
embraced. 

(8) In mediaeval state central power was weakened by 
the number of independent lords. In modern* times 
the state is central and the lords have no independent powers to 
• rule 
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(9) In mediaeval times custom was the chief source of 
law. In modern times the stale is conscious of its own nuture 
and acts on principles and reason. Now Legislation is the 
source of law, 

§ 4. — Leading Theories as to the 
origin of the State. 

I. The state as a divine institution.— This theory 
of the origin of the state is known as^the Theocratic theory. Its 
meaning is that the State is looked upon as having its origin 
directly from God. God either rules it directly or indirectly. 
In the earlier stages of the Jewish kingdom He was supposed 
to rule it directly and there was considerable opposition when 
it was proposed that an ordinary king should be appointed. The 
favourite conception in the middle ages was that God ruled the 
nation indirectly. The Emperor a lone was supposed to derive 
his authority directly from God. One consequence of this was 
that the state was placed, to a certain extent, in a position sub- 
ordinate to the church. Another consequence was that uni- 
formity of religious belief was demanded from all the members 

of the State. 

This theory is good in that its gives great dignity and autho- 
rity to the State. The State is raised above the level of a mere 
human construction. Its moral character is also preserved by 
being associated with the righteous rule of God. There are, 
however, certain objections to this theory : (a) the theory is^ 

used to support one particular kind of government because 
God rules the world as a king. All kinds of government ex- 
cept the monarchical are regarded as illegitimate ; (&) the 
authority of the king is apt to be exaggerated. He is God’s 
representative and therefore his authority is identical with the 
authority of God. This w*8s the extreme position taken' up by 
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T.ouis XIV who spoke of himself as the living image of God. This 
is however too high a position for a mere human being. Some 
people attempt to get over this difficulty by separating the 
authority exercised from the person who exercises It. This is 
however, not a possible distinction. If the authority is Divine 
the dignity of this authority must be shared by the person who 
exercises it. The king will still be tempted to regard himself 
as the personal representative of God ; (rr) the theory is an 
obstacle to progress and reform. There is a Scriptural saying 
to the effect that “the powers that be, "are ordained of God.” 
This saying may, however, be pressed to the extent of declaring 
all changes to be wrong. The saying has been taken to justify 
all existing institutions, no matter what their origin and charac- 
ter may be. The ruler acquires a sacred divine right and how- 
ever badly he may rule, resistance of any kind becomes a 
(d) so much attention is paid to the responsibility of the ruler 
towards God that very little attention is paid to the responsibi- 
lity towards his subjects. He is not regarded as accountable to 
his subjects for any of his actions, 

II. The Theory of Force --This theory is that state 
organization is mere brute force. The state is based on, and 
takes its origin from, the right of the stronger Might is 
right. Wherever power exists there exists also the right to 
rule. 

This theory would justify despotism, and in fact, any 
oppression of the weak by the strong, however arbitrary that 
oppression may be. It is in contradiction to the idea of free- 
dom and also to the idea of law which is a spiritual and 
moral notion, and is more fundamental than the idea of Force 
The theory is correct only as a historical description of what 
has actually happened and as a counteractive to the theory 
of contract which bases the state on the mere arbitrary will of 
individuals. We should also be careful to remember that 
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whatever may be is origin every kind of government rests on a 
certain amount of force. Even democratic governments depend 
on the submission of the minority to the force of the majority. 
Still mere force has never for any considerable length of time 
been the basis of the state. The state has really to base it- 
self on right. It does not create by brute force its right to 
exist but is itself the servant of right. l^Lvery government must 
in the long run conform to the customs and opinions of the 
people. The real force on ■•which a government rests is the 
force of public opinion. Ft is from the common will that it 
derives its strength. 

in. The Theory of Contract — This theory has been 
s especially prominent in modern times, whenever and wherever 
'the bonds of absolute authority have been so far relaxed 
ailto make possible the assertion of the rights of individuals. 
The Individual is the basis of the state. He has certain in- 
herent rights and he voluntarily resigns some of these rights 
in order that he may retain the rest more securely. He makes 
a contract with other men in order that they may live together 
in a society in which their individual rights shdl be mutually 
respected. 

This theory has many forms. Probably all forms agree in 
supposing some previous state of natnn-^ in which men existed 
merely as individuals and outside of any political form of 
society. Out of this state they contracted themselves into the 
state of civilised society. 

A theory somewhat similar to this is found among the 
Sophists of Greece and in the writings of Epicurus. In modern 
times in England it is chiefly associated with the name of 
Hobbes who flourished in the 17th century. According to 
^im, the state of nature is a state of unlimited competition in 
^hich every man’s hand is against his neighbour. Each man 
lias unlimited rights and no security. Fn order to obtain 
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security it is necessary to appoint one man or assembly to 
take charge of their rights and make enjoyment of them 
possible. Hobbes’s theory leads on to absolutism. After the 
Contract has once been made the individual has no longer any 
rights except those which the sovereign confers upon him. 
Revolution is altogether unjustifiable. Rebellion against 
the sovereign would simply mean relapse into a state of 
nature and this relapse would be most undesirable There is 
no middle position between absolutism and anarchy. 

'Hobbes’s chief defect was the failure to distinguish be- 
tween State and Government. He did not realise that the 
form of government may be changed without destroying the 
State, and that existence of Sovereign power does not neces- 
sarily mean the absolute authority of the particular persons 
who exercise it. 

Locke did not take so dark a view of the state of nature 
its Hobbes <hd. There were certain rights which existed in 
a state of nature and these rights were not unlimited in their 
character. Men enter into society in order that they may 
better secure these rights to liberty and property, but when 
they enter into a political society they do not absolutely 
surrender their rights The law of nature is not abolished. 
Locke prefers to use the word ‘Compact’ rather than the 
word “Contract” in order to show that the arrangement made 
is not so absolutely binding and irrevocable as it was from the 
point of view of Hobbes* Again, with Locke the resulting 
sovereignty is not absolute, the people still retain their rights 
and are justified in deposing the sovereign if he does not* 
respect these rights. 

Rousseau draws a very favourable picture of the state of 
nature. Men, uncontaminated by civilization, were by naluro 
good. They lived in small group::, their wants were few and 
easily satisfied. They then entered into larger groups and a 
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contract became necessary by which each man was to receive 
the protection of all the others and was, on the other hand, to 
submit himself to the general will. But this contract was the 
source of evil. Selfish and unscrupulous men took advantage 
of it in order to accumulate all wealth and power in their own 
Hands. The original terms of the contract were forgotten, 
especially was it forgotten that political power had originally 
been drawn from the people. The remedy is to realise that 
the sovereignty really lies ^’nth the people. In Rousseau^S 
own words ‘the people wills, the king executes ’ As the people 
originally made the C'ontract so they have the power to break 
it and to reform it in a new way if their rulers do not please 
them. According to Rousseau^S doctrine Revolution would 
be justifiable and would correspond simply to a modern change 
of ministry under a constitutional government. Ministers who 
do not please the people would simply be replaced by those 
who did please them. 

In its most general aspects the Social Contract theory would 
seem to flatter the pride of individuals and to be unduly 
favourable to anarchy and revolution. On the other hand 
there is nothing in it to guard satisfactorily against despotism. 
It does not prevent the oppression of a minority by a majority. 
In the French Revolution frightful oppression was exercised 
by the majority upon the minority of the nobles. We have 
seen also that in Hobbes's hands the theory became a justi- 
fication of absolute despotism. 

“With Rousseau the doctrine of the Social Contract, 
which in the hands of Hobbes was made a weapon of defence 
for absolutism, and with Locke a shield for constitutional 
limited monarchy, becomes the basis of popular sovereignty.” 
(Leacock.) 

The following objections may be brought against the theory : 
(i) the theory is unhistorical. No such state of nature ever 
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existed such as Hobbes, Locke and Rousseau described. 
People had never been outside of some kind of political com- 
bination. They are by nature political. No existing state has 
been formed by the free contract of individuals. Even the 
American states were founded by those who brought with them 
the traditions and political aptitudes of the state from which 
they had come out. The truth is^ that the Social Contract 
theory is an extreme example of the purely philosophical method 
of Political Philosophy. The facts have been to a great extent 
disregarded for the sake of the theory. 

(ii) The theory does not explain most forms of democratic 
government. The minority does not make a contract with the 
majority but is under the rule of the majority. 

(iii) The theory is illogical — In order to construct the 
state it presupposes such freedom and equality as could only 
be possible to individuals who are already within a state. 
Further, the individuals as such can only make contracts which 
will result in the creation of private rights. 'They could not 
make contract about iiolitical rights unless there were already 
a state between which and the individuals the contract could 
be made. Contracts can have a ])olitical character only if 
there is already a community above the.se individuals . 

(iv) The theory is, as we have seen, practically danger- 
ous. The state and its institutions are regarded as the result 
of individual will ; therefore they have not sufficient authority 
when they happen to contradict this individual will. Further, 
the theory provided popular catchwords and formulae which 
caught hold of the imagination of the people and led them tc 
great extremes of political fanaticism. The way was open for 
anarchy and revolution. The dangerous tendencies of the 
theory were specially manifest at the’ French Revolution. 
Though .historically untrue, yet when viewed analytically the 
theory may be made to ‘‘express the proper interpretation of 
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the relations between the individual and the state. It pro- 
poses as the justification of the state a voluntary exchange of 
services between the individual and the political community. 
The individual renders obedience and receives protection.’ 
Kant says, “The contract is not to be assumed as a historical 
fact, but it is a rational idea which has its practical reality in 
that the legislator may so order his laws as if they were the 
outcome of a socjal contract.” 

IV. True origin of The state— (Historical or Evolu- 
tionary view of the state) — This theory is that the state is 
based upon the natural sociability and political consciousness 
of man underlying the great saying of Aristotle — man is by 
nature a political animal. Although human nature is infinitely 
various it has also the tendencies of community and unity. 
There is an inward impulse to society and this produces an ex- 
ternal organisation in the form of the state, 

“The propo.sition that the state is a product of history,” 
says Professor Burgess, “means that it is a gradual and con- 
tinuous development of human society out of a grossly im- 
perfect beginning through crude but improving forms of 
manifestation towards a perfect and universal organisation of 
mankind.” “The state is not an invention ; but an evolu- 
tion a gradual growth Man’s capacity for associated 

action and social relationships of all kinds have proceeded by a 
gradual development.” 

This social consciousness is at first implicit and unconscious. 
It gradually however becomes explicit and men give themselves 
deliberately to political activity. First of all, the leaders amongst 
the people become conscious of the state and its requirements 
and then this consciousness is shared by the people as a whole. 

This view combines in itself the truth of all 
theories. The state is indirectly divine because it is WhiQ 
has implanted the social impulse in mankind. 
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is recognised but it is the force which rests upon the common 
impulses of human nature and does not come from any arbi- 
trary source. We recognise also in this theory the rights of 
individuals but also the common will of the people as a whole. 
The individuals are never to be found in isolation from 
one another. The will of the people expresses itself in law 
and order and is not properly to be described as a contract 

The state is necessary for the complete jJevelopment of 
man. It is not, as many would regard it, useful only .for the 
restraint of evil passions. It is rather a positive good necessary 
for the perfection of common life. 

In connection with this gradual development we must 
remember the Patriarchal theory which states that the Patri- 
archal family in which the Patriarch had the absolute control 
over his descendants, was the beginning of human government 
Even Aristotle says — the family arises first ; — when several 
families are united, and the association aims at something 
more than the supply of daily needs, then comes into existence 
the village — when several villages are united in a single com- 
munity perfect and large enough to be nearly or quite self- 
sufficing, the state comes into ^existence. Since his time this 
theory as representing the origin of the political institutions 
gained ground. 

In opposition to this theory there is the matriarchal theory 
which we may safely pass over. 

Prof. Leacock gives the following general 
features of Political Evolution 

(I) A progressive increase in the extent of territory occupied 
by a single state, than was the case in primitive governments. 

(II) Increasing fixity and certainty of the action of the 
.State. The rule of a primitive government is uncertain and 
irregular. 
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(III) Growth of political consciousness — The earlier stages 
of social union are largely intuitive and unconscious. 

(IV) Separation that has been effected between the religi- 
ous and the political aspects of society. 

(V) The growth of democratic government, — the participa- 
tion of the great mass of the people in political control, is the 
most important feature in the development of the State. But 
this has been possible by the • recognition of the principles of 
local self-governVnent and reyresentation — ideas quite unknown 
in ancient states. 

In addition to these, the idea that the State should carry on 
certain activities which public welfare demands, aiwi which 
individuals cannot or will not undertake, is gaining ground. 
Education, sanitation, the cares of defectives, and the punish- 
ment and prevention of crimes are illustrations of this line 
of growth. But this state interference, now eagerly demanded 
differs from the bitterly opposed state interference of earlier 
centuries. That was executive in nature, irregular and often 
capricious in enforcement, and removed in sanction from popu- 
lar control. The expanding authority of modern state is legis- 
lative in nature. (Cf. Factory legislation.) 



CHAPTER HI. 


§ I. Law, 

A distinction must be made between law in general and 
positive law. Lnw in general may include moral law as the 
expression of the will of God, but fontive law in a state is a 
command to do or abstain from doing a certaiii class of acts ; 
and this law must be issued by a duly authorised person or body 
and infringement of the law must be punished by a penalty. 
Positive laws are issued by the Sovereign or the authorised 
body that takes the place of the Sovereign in modern times. 
Law is defined by Woodrow Wilson, as the will of the state 
concerning the civic conduct of those under its authority. 
Sidgwick defines Law as a body of general directions as to the 
conduct of members of the community for disobedience to which 
a penalty of some kind will normally be inflicted by the 
Government. Thus we may say that Law is of the nature of a 
command^ relating to the corporate Vfe and it is a command 
which may be enforced by a Supreme Government, 

We may understand better what is meant by saying that 
law is of the nature of a command when we contrast it with 
natural law in the scientific sense. A natural law is some- 
thing which is discovered about nature by careful and repeated 
observations. ‘ Natural laws are our ways of stating the general 
propositions we have arrived at in regard to nature.’ It is 
absurd to speak of a law of nature being either changed or 
violated. The laws of nature cannot change in the sense of 
being given up by nature. When we say that a law of nature 
changes we mean that a certain interpretation which we pre- 
viously held is found to be inadequate and must be exchanged 
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l^r another ; similarly to say that a law of nature is violated 
^ just to say that our previous interpretation of nature is not 
mite accurate. Political laws on the other hand are of the 
liture of commands. They are lules of conduct laid upon the 
^dividual members of a community by the Government of 
'kt community. They are not simply statgments of whaj t the 
i^embcrs of the community actually do^ they are statements of 
‘H'hat the\ ought to do and must do if they are to continue to 
five in that community. Thus ft follows that such laws may 
be both changed and violated : they may be changed whenever 
the \iews of the community change as to what is conducive to 
its cntpornie welfare. They may also be violated though not 
with impunity. 

This brings us to a second point vtz>. that a law is a c om> 
to corporate Prixate law has to do with 

the relations of individuals to one another and public law with 
their relations to the state as a whole. It thus differs jjjrom 
Ethics. Ethics touches all the concerns of the individual and 
xloes not confine itself simply to the relations of one individual 
to another. It deals principally with the conduct and 
baraeter and mental habits of the individual. Law has to do 
\\\ outward (okdiui Qv\y and i.s the cognisance which the 
^himiinitv takes of this conduct. Holland's definition of 
^^silive law gives prominence to this [)oint \viz.^ external 
piduct. He says- — A positive law is a general rule of external 
|man action enforced by a Sovereign political authority. 

necessarily follows that many things considered morally 
long are not j)rohibited by law. Falsehood, unless under 
|th or in fraudulent contracts, is immoral, but not illegal, 
pother distinction between Law and Ethics is that while 
|v is enforced by the poxyer of the state, Ethical rules are 
Jnforced by individual conscience. But still laws have,* in 
general, an ethical end. 
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I'hirdly. — A law is a command which can be enforced, [f a 
law can l)e broken with impunity it ceases to be a law. A law 
of the state is one which can be enforced by an adequate 
penalty. We need not certainly go so far as to think that it 
is obeyed by the majority of the people simply because this 
penalty is attached to it. In the last resort law rests more 
upon good will and custom than upon force. Hut the members 
of the community must at least know that force is avai- 
lable for use if necessary. The rule of force and force alone 
is a sign of barbarism. hUruth, a law does not depend for 
its operation mainly upon force. 

Fourthly. — A law is a command imposed by the supreme 
pOiVer in the state. If we say that this supreme power lies 
finally in the people’s will then the law will be the expres- 
sion of the people’?* will. But wherever the sovereignty lies 
the important point to notice is that a command is not a 
law in the strict sense of the term unless it is imposed 
by the Suj)reme power in the state. If it is liable to be 
overturned or contradicted by a command from some higher 
authority, it is only a regulation or bye-law but not, strictly 
speaking, a law. The question of sovereignty and its law- 
making power will be discussed again in the chapter on 
sovereignty. 

Sources' of law — ^ rhe term source has been used in 
different senses in dift’erenl contexts. All these uses may con- 
veniently be divided according to Salmond, the great jurist, 
into two classes : — 

(i) The term source means the formal source of law. A* 
fqjjnaJ sourc^^^^ that gives the law its binding 

force. It can only be one — i,e., the sovereign power in the 
state. ‘'The sole source of law.*^ in the sense of that which im- 
presses upon them their legal character is their recognition by 
.the state, which may be given either expressly through the 
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legislature or the courts, or tacitly by allowance, followed in 
the last resort by enforcement.*' 

(2) The term source means the material source of law. 
Material sources supply the substance of the rules. Therefore 
material sources may be of various kinds for example, (a) the 
remote, causes of law, such as customs, religion, etc., and;(i) 
the state organs, such as the law-courts, that provide the matter 
of the law. 

Law originated in c ustom and religion and has been added 
to through the'^decisions of Judges given from time to time in 
connexion with particular cases. Law at the present time still 
rests to a certain extent on custom in the sense that it depends 
upon the tacit consent of the people which tacit consent again 
is determined by their habits of thoughts and action. A law 
which is entirely contrary to a universal public opinion cannot 
have any permanence. Again, even in modern times judge- 
made law (or case-law) is still recognised as an important 
source of law. The decisions of judges form precedents which 
are followed in subsequent cases of a similar character. Equity 
is also another source of law. (Equity is not altogether different 
from judge-made law but it does not refer so much to interpre- 
tations of the law as to additions to the law made by the judges 
in cases where there is no law applicable) Still, on the whole, 
we may say that the chief source of law is legislation and that 
the regularly-constituted (Government takes upon itself the power 
and reserves to itself the right of interpreting the people's will, of 
improving upon the people's will and removing the disagree- 
ments of the various judgments. It is with the Parliament that 
the Supreme legal authority rests ; therefore if we can show that 
the greater part of the law is derived from Parliament this means 
that we have traced it back to the Supreme authority. Of 
course we must remember that the Parliament cannot con- 
tradict the will of the people for any considerable length of time.. 
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Woodrow Wilson sums up his conception of law thus — 
‘•Spoken first in the slow and general voice of custom, Law 
speaks at last in the clear, multifarious, the active tongues of 
legislation. It grows with the growth of the community. It 
cannot outrun the conscience of the community and be real, 
it cannot outlast its judgments and retain its force. It mirrors 
social advance. If it anticipate the development of the public 
thought, it must wait until the common judgment and con- 
science grow up to its standardjd before it can have life ; if it 
lag behind the common judgment and conscience, it must be- 
come obsolete, and will come to be more honoured in the 
breach than in the observance."' 

Basis of Modern Law — Modern Systems of law arose 
from the fusion of Roman and Teutonic polity after the bar- 
barian invasions of the fifth century. The Teutonic and the 
Roman legal ideas were cjuite different as to their nature and 
origin. According to the Romans Jaw meant coynmands of the 
state issued through its officials ; among the Teutons im- 
memorial custom of popular origin was law. Roman law was 
based on allegiance to the state ; Teutonic law rested on 
personal allegiance. Rome favoured a uniform system of law 
over all citizens ; Teutonic law was a personal possession, 
differing from tribe to tribe. Out of the fusion of these two 
divergent systems of legal ideas, modern systems of law have 
grown. 

Causes of the diffusion of Roman Law— (i) During the 
dark ages various codes, embodying, mainly, Roman principles 
were drawn up at the command of barbarian leaders. One of 
these viz,, the code of the Visigoths remained the chief source 
of Roman law for Europe until the nth and 12th centuries. 

(ii) About that time, in the Italian cities where population 
.was mixed and trade vigorous, rfeed arose for more compre- 
hensive regulation. Justinian compiled a system {0/ his codi- 
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fication and institutes) which was suited to the needs of the 
time, and schools were rapidly established for its study. 

(iii) The University of Bologna, took up the study of 
Roman law and interest in Roman law soon spread to other 
Italian cities, thence to France and Spain, and later to Holland. 
Even in England the study of Roman law obtained for several 
centuries. From these schools lawyers steeped in Roman ideas 
returned to their homes, and supported by the kings, whose 
desire for centralization they He., these Roman ideas)favoured, 
soon replaced customary rules with Roman principles and 
procedure* 

(iv) The Roman church which controlled the education of 
the times supplied the mediaeval rulers with their advisers and 
compilers of codes — the result being that Roman methods and 
principles were everywhere favoured. 

(v) The prevalence of Latin as the speech of education 
and of business also furthered the acceptance of Roman legal 
ideas. * 

Teutonic principles predominated in Public law which 
regulates the relations of state and individual ; Roman, in private 
law which regulates the relation of individual and individual. 


§ 2. — Government. 



In analysing the conception of the state we found that 
Government was an essential part of that conception. We 
found that the slate implied the distinction between the gover- 
nors and the governed and that when there was no longer any 
Government anarchy ensued and the state came to an end. 
Seeley says “the distinctive characteristic of the state is that 
wherever it appears it makes us of arrangement or contrivance 
for Government." 


f 


• Gettell, Introduction to Pol. Science, P. 125. 
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Government may be described as the correlative of law. 
We defined Law as a command imposed by the state upon the 
individuals composing it. We may now describe Govern- 
ment as the power which gives such commands, as Sidgwick 
says, “the essential characteristic of government as we com- 
monly conceive it, is that it gives commands, general and 
particular, to the members of the community governed.” 

The difference between a State and GovePllllient is that 
the latter is an essential element* of the former / Government 
refers to the person or group of persons in whose hands the 
organisation of the state places for the time being the function 
of political control.’ Government is the machinery which 
executes the sovereign powers of the state. 

But such is the inseparable connection between a State and 
its Government, that we often speak of ‘different forms of 
Government' exactly in the same sense as ‘different forms of 
State.' 

Consent — If we ask further what constitutes this governing 
power we find that it lies ultimately in the consent of the people. 
No Government is wholly in the air, it always depends upon 
the consent of a certain number of people. If this consent is 
merely passive or if there are no organised methods of express- 
ing consent or objection then we have the kind of Govern- 
ment known as despotism. If the people actively express their 
opinion and have organised means of doing so then we have 
Government by assembly or Constitutional Government. We 
might notice in this connection that the distinction between 
despotic and Constitutional Government is not that in one case 
the people have no power and in the other case have a great 
deal of power. In both cases the power is in the hands of the 
people ; but in relation to despotic Government the people's 
consent is more passive and is expressed by irregular methods, 
whereas ip relation to Constitutional Government the people's 
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consent is more active and they have regular methods of ex- 
pressing it. 

Whatever particular form the government may take, we see 
that it must be related to the slate as a whole and to the people 
composing the state. It is for this reason that Woodrow 
Wilson describes Government as ‘the executive organ of 
society, the organ through which its habit acts, through \^hich 
its will becomes operated.' * 

isome other uses of the vnord '(iovenimenf*~-^\\m we use 
ihp word ‘.Government’ we are often referring not to the general 
idea of (Government but to Government of a particular kind. 
We may be referring to actual (lovernments. In this connec- 
tion we may speak of monarchical Governments, tyrannical 
(jovernment or Constitutional Government and we may also 
use the word in the plural and speak of Governments. 

There is a still narrower use of the term according to which 
we use it to describe merely the executive portion of the consti- 
tutioiv—/.^' , those who are actively employed in administrative 
work and in carrying out the commands of the legislature. 
In this sense the Cabinet Ministers in Britain would be called 
specifically the Government. 

In closely connected sense the word Government is often 
applied to the party in power, that is, to the party which has a 
majority in the Parliament ; the minority is known as the 
opposition. 

The first duty of (Government is (i) positively, to adminis- . 
ter the affairs of the country with a view to securing the wel- 
fare of the people and ( 2) negatively, to remedy wrongs inflic- 
ted on individual subjects. This includes also the prevention 
of wrongs. 





('HAl'TKR IV. 


§ L — Sovereignty of the State. 

^T^IIK (jiiestion of sovereignty is u[) lil) now a one 

* and no precise definition (!an he given of it. 

'The word Sovereignty is nse(l in many different senses. Itr 
implies in a purely nominal sense the titular sujiremacy of a 
king, king Kdward VII was the Sovereign of Kngland — 
meaning of course that this Sovereignty was merely titular and 
not legal. He is not the maker of law, nor above the law', 
nor is he the only effective force in the state. Sovereignty in 
this sense is formal. 

In phrases like Sovereignty of the Parliament we have a 
legal notion, for l^arliameni makes laws and is the su|)reme 
law-making pow er. It can make and unmake law'>. W hat- 
ever it passes has irresistible power and cannot be changed 
except by Parliament. 'Phis legal sovereign is often called 
sovereign de jure, and it carries irresistible [)o\ver also to en- 
force law's, is often called practical sovereign or sovereign de- 
Zac lo. 

Again, in phrases like ‘sovereign people,’ or 'Sovereignty 
of the people’ we have a political notion, d'his Sovereignty is 
called political Sovereignty. In a modern state the people is 
said to be sovereign, but that is true in a qualified sense. 
They cannot legislate, hut only vote i.e.. ex[)ress their opinions 
and elect people who do legislate. 

Sovereignty has yet a fourth sense and that is a imux* gene- 
ral sense, ft means Supremacy without any legal or political 
notion. The notion of obedience and the right to claim 
obedience goes with it. In the Middle Ages the term Sove- 
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^efenty was used freely to denote any power which could give 
inal decision so that a Municipality was sovereign in certain 
|irs. Hut in modern times the term is limited to denote the 
lest power in the state It is an original, absolute and un- 
ited power of the state over its individual subjects. 

I'Having given the four different meanings (formal or titular. 

political and in the sense of supremacy) of Sovereign^' 
^is examine them in detail. Formal sovereignty now-a- 
>s hasw^ry little* attraction fgr us. In mediaeval and early 
ierh history formal and legal sovereigns combined in the 
king who was sovereign both in title and in law. He was in 
fact absolute, he could make laws and unmake them. But 
gradually the king's power to legislate dwindled into almost 
nullity and he was deprived of his legal Sovereignty which 
came to rest with the law-making body, the king having only 
a formal recognition which still survives in the phrase ‘the 
king in Parliament* which is really the seat of legal Sove- 
reignty. 

'Fo a lawyer the Sovereign authority is the person to whom 
the law attributes legal force, that is to say, he is the person 
, whom the law declares to be the ultimate authority for issuing 
: laws or commands. Discovery of a sovereign from the legal 
I point of view is usually quite easy. Phe legal Sovereignty 
‘or Sovereignty de jure need ?iot fiecessarily be connected with 
j practical sovereignty. The cpiestion who is legal sovereign 
is (jiiite apart from the (juestion who made him sovereign or 
why he is sovereign. The practical Sovereign is the person 
or the body of persons who can make his or their wills prevail 
whether with the law or against the law. He is the actual 
Sovereign to whom obedience is actually paid. 

Sovereignty de jure or legal Sovereign should be Sove- 
reignty de facto. In every ^stable state it is so, and for a state 
to be perfectly stable it must be so, that is to say, legal right 
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and practical power must go hand in hand. Right and might 
must go together. I'he legal authority is |)owerful enough to 
create practical authority. 

There need he no confusion between legal and political 
Sovereignty. We have seen what legal Sovereignty is. ^What 
is Political Sovereignty } The conception of it arises from the 
state as on organised 2vhole with parts subserving the whole. 
A state must first of all be independent or else the Sovereignty 
would be outside the state. Secondly, within the state there 
must be somebodj^ in chief authority whose commands or 
laws must be obeyed, must be forcibly obeyed if necessary, 
by the bulk of the population within the state. Without this 
central fact of Obedience demanded either rightly or wrongly 
from the citizens, there can be no state. Where obedience is 
not present the very essential bond of a political community 
is absent. The State's command must be obeyed, though 
force to be used. Sovereignty then implies the fact of 
obedience and at the same time the right to command. If 
it is to be real it must be able to have the full power of 
coercion if necessary. It must control every part of the slate. 
political Sovereignty is the resultant of all the forces within the 
slate ; we may say that it is the .state itself and it e.xists with 
the state. ‘It is really the centre of the focus which exists in 
the parts. The concentrated e.s.sence of national life, majesty 
and power focus to a point'. 

Prof. Dicey, David Ritchie and Prof. Sidgwick and a few 
other eminent writers not content with the conception of legal 
sovereignty already described, have started the theory of 
Political Sovereignty. According to them the person or body 
of persons who are legally competent to issue sovereign com- 
mands have only legal vested rights for a period ; ultimate 
political power lies elsewhere. Legal Sovereign authority de- 
pends for the exercise of its power either upon the active or 
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lassive consent of the people. Rousseau favoured the doctrine 
of popular sovereignty. But to consider that the supreme 
)olitical power belongs to the general mass of the people is to 
^ring anarchy. Some of the advocates of Political Sovereignly 
stat ‘ that in Democratic countries the ultimate Sovereign 
)ower lies with the general mass of voters. But in England 
Parliament which is only legally sovereign, is competent to 
‘pass a law declaring its own existence permanent and robbing 
,he voters of their electoraJ piivileges.’ Hence plea that 
the, electoral body is the ultimate repository of political 
power is gone. However critical search we may make for 
ultimate Sovereignty we cannot grasp it, it remains always 
vague. 

The Modern Theory of Sovereigrnty — came into 
existence with the rise of Modern States. The essence of 
he modern theory is that the sovereignty is the highest 
supremacy of the state, that it is indivisible and unlimited. 
France was the first to develop the theory of sovereignty and 
Bodin was the man first to think of it. He defined state thus 
— a state is an aggregation of families and their common 
possessions ruled by a sovereign power and reason ; and 
sovereignty he defined as supreme power over citizens and 
subjects and restrained by the laws. The chief function of 
sovereignty is to make laws. J^ut Bodin puts a limit to sove- 
'•eignty when he says that all are bound by divine law, law of 
nature and law of reason. 

Austin's Theory of Sovereignty— The definition 
ji Law and Sovereignty as laid down by the English Jurist 
John Au.stin, runs thus : ‘If a determinate human superior 
lot in the habit of obedience to a like superior, receive 
labitual obedience from the bulk of a given society that 
determinate superior is sovereign in that society, and that 
society is a society political and independent.’ 
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It appears from this that sovereignty of the state has two 
principal aspects : [niernaUy\ it means absolute authority over 
all individuals or associations of individuals within the state. 
It is paramount over all actions within. There can be no poli- 
tical power above it. Its command is law. The Laws passed 
by it, however wrong and unjust on moral and ethical grounds, 
can never be illegal. There is no legal limit to the sovereignU* 
of the state. It is the highest legal authority in the state. If there 
is any power which can legally Ihnit its power of action within 
the state, it is itself ; for it is the only law-giving authority in diat 
state. Exteruallv it means freedom from all control from with- 
out. If a state is compelled to recognise the political superiority 
of another, it loses its sovereignty and becomes subject to the 
sovereignty of the latter. 

Limitations upon Sovereigrnty : —Some have tried to 
put a limit upon the sovereignty of the state. Bluntschli, for 
example, say.s, a state is limited internally by the rights of its 
individual members. Hut these rights are the creations of the 
state itself. The state is the .source of all rights and the 
enforcer of all obligations. ‘‘In .so far as the individual has 
claims upon his fellows to a non-interference on their part with 
the free exercise of certain outward acts, such claims have no 
legal force except as recognised and enforced by the political 
power. Though the state is supreme over all actions within, 
it alhnvs certain amount of individual liberty to certain activ- 
ities in which it does not tike to interfere, not that it cannot 
interfere. Hence individual rights and liberty do not curb the 
sovereignty of the state, they are the creations of it and exist 
so long as it allows them. 

Bluntschli also says, ‘a .state is limited externatly by tlie 
rights of other states’ ; but this limit is not a legal limit ; it has 

♦ Willoughby, The nature of the .state, p. igi. 
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rather an ethical character. Sovereignty^ is sometimes said to 
be limited by the laws of (}od, of nature, and of reason, which 
are supreme. Hcntham says that the state is limited by its 
treaties. But it must be remembered that these are not laws 
in the strict sense of the term Agreements and conventions 
between states are matters of International T.aw and are inter- 
preted by the states themselves. 

Criticism of Austin s ITieory of Sovereignty :~At 

first sight Austin\s theory looks clear and self evident. In 
a modern organised community the bulk of the people do 
habitually obey the acts of a superior, for example, in Kngland 
they o1iey the acts of Parliament, implicitly obey at the same 
time the precedents set up by the judges which have received 
the implicit consent of the Parliament. What we want is a 
theory of Sovereignty that is universal. VV^e do not want any 
theory which applies to one particular type of society but :o all 
and this is where Austin's theory breaks down. Austin was a 
jurist, writer of law and he professed to give a theory suitable to 
an existing normal state, whereas his theory applies only to two 
types of modern slate — (t^) those with a legislature omnipotent ; 
(/6) those with an omnipotent monarch. Kngland is the example 
of the first, Russia, the second. In mo-st modern states the ] 
legislature are limited by written constitutions. In moslem 
countries the Sacred Law (Koran) limits the monarch. The 
main objections to Austin's theory are that it does not apply 
universally and that it is too formal and abstract. Austin is said 
to have mistaken the nature of law and failed to indicate the ulti- 
mate source of political authority. Sir Henry ]\Iaine urges these 
objections. He says that in the Kasterri countries where im- 
memorial customs reign suf)reme, the sovereignty lies with the 
Prince or the monarch even though he does not issue a single 
command which Austin ^^ould call a law. The sum and 
substance of his argument is that sovereignty does not neces- 
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sarily imply the power of legislation. But this charge can be 
refuted by saying that what the sovereign permits, he com- 
mands. He may not issue direct commands which become 
laws, he may allow some customs to continue and to recieve 
his support. Then these customs are as valid laws as his 
direct commands. 

Location of Sovereigfnty— It is no easy matter to 
locate the Sovereignty in any given state. On an examination 
of the point we may give 3 answers : (i) the people, (2) the 
organ which can amend the constitution (3) the sum total 
of the law-making bodies in the Oovernment under the Stale. 

Rousseau favoured the doctrine of popular Sovereignty 
which is very common now-a-days, as it is the outcome of 
the democratic development. We have an outstanding 
example of this theory of popular Sovereignty in the Krench 
revolution. 

In countries where law-making and constitution-making 
are two different bodies, Sovereignty lies with the latter because 
in such countries government and the ordinary legislature 
are limited by the constitution and therefore the body which 
can amend the constitution is the real Sovereign. 

In Kngland Sovereign legal authority lies witli the Parlia- 
ment which comprises the King, Lords and Commons 7. e.. 
there is no legal restriction on its power. But in PTance the 
supreme legal authority lies with the National Assembly which 
alone can amend the constitution and pass any law it likes. In 
Germany, the Sovereignty lies not with the Kmperor l)ul with 
‘‘the union of German federal princes and the free cities.’’ In 
the United States of America as ‘the powers of the States as 
well as the federal Government are limited in extent Sove- 
reignty lies in neither of them but in the Constitution.' Ac- 
cording to others it lies with the bqdy which has the power to 
amend the constitution. 
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Sovereignty is sometimes said to be located in the sum of 
the law-making bodies in the state provided they act according 
to law. These bodies are divided into (//) Legislature-^national 
and local Courts (c) Executive officials ({/) Conventions 
{e) Electorate ( in the case of referendum ). But this 
theory of the location of Sovereignty in the sum of the 
law-making bodies of the State has many strong objections 
to it. 


§ 2— individual Liberty. 

From the analysis of the conception of Sovereignty given* 
above it would appear that Sovereignty of the State and Indi- 
vidual liberty are contradictory terms. For Individual liberty 
has no place where the legal supremacy and power of the state* 
is unlimited Hut on a closer examination ft will be found 
that the two conceptions of Sovereignty and Liberty are not 
antagoni.stic, rather correlative It is better first of all to- 
clear out the true meaning of Liberty from the different inter- 
pretations which it has ])een used to convey, (i) It means 
National independence. When a nation is not under the 
domination of another state it is better to use the phrase 
‘National Liberty' or ‘Independence’ to indicate this sort of 
freedom from foreign interference. (2) It means, besides this 
national autonomy. Political or Constitutional Liberty. A 
people is said to be politically free when they live under a 
government which is responsible to the general body of people, 
and not under a tyrannical government. If the people have 
no control over the government they have no constitutional 
liberty even if the government be mild and humane. In 
England the people have this kind of liberty aj the government 
is responsible to the Parliament which represent the people. 
•(3) It means Civil liberty which means freedom from state 
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interference. It is with Civil liberty alone that we are at presenf 
concerned. The true formulation of Civil liberty has been 
put forward by Herbert Spencer. Rousseairs ‘Natural 
r.iberty' leads to anarchy for according to him, every man 
has unlimited right to the same thing. Herbert Spencer 
slates, “Every man is free to do that which he wills, provided 
he infringes not the ecjual freedom of any other man.” Now 
this freedom from state interference is only possible with the 
assistance of stale interference. - Am J free to enjoy my pro- 
perty without the existence of the slate Clearly not. For 
if any body interferes with my ‘rights’ il is to the state 
that 1 turn and with its assistance I am free to exercise my 
own rights. Hence it is seen that individual Hbeity, as thus 
formulated, instead of being contradictory to the idea of the 
co-ercive power of the state, is primarily depe^idenf upon the 
existence of authority. No state, no liberty, 'rhe slate is the 
guarantee of rights and its laws are the real defences of the 
liberty of the individual. A state without sovereignty is no 
state at all. Where there is no sovereignty there is anarchy 
and anarchy is not freedom but license. The sovereignty of 
the state is a guarantee against license i.e., an authority or*;, 
power is necessary to enforce the rights of all and to curb thev 
license of some. The state alone enforces obligation. The,, 
state sustains and adjusts rights. Green puts it thus — -“The 
state is the reconciler and sustainer of the rights that arise ou. 
of the social relation of men.” The obligation referred to hasf* 
a double aspect — the individual looks to the state to guarantee 
him the rights and the state looks to the individual to fulfil its 
laws ue.. the state obliges every body to guarantee rights ol 
others. Both are really one — -Liberty is not inconsistent with 
the exercise of force. There seems to be an antithesis in 

i 

saying that to be free we must haue law and that there must 
he restraint if there is to be freedom. 
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' Whether the state should do more than merely protect the 
^5ghtS' of the individuals is an important question which will 
he discussed in the Chapter on State Interference. 

John Stuart i\Iill lakes Liberty to mean 'being left to 
one’s self/ He says all restraint is an evil. This extreme 
uidividualism of Mill shows only the negative aspect of liberty 
which is quite useless. Liberty is conditioned by law. It 
means the Sovereignty of law and not the Sovereignty of the 
individual for tlic SovereigMty of the individual is really 
anarchy. Speaking of freedom Locke says — Freedom is not a 
iberty for every one to do what he likes, to live as he pleases, 
and not to be tied by any laws ; but freedom of men under 
government is to have a standing rule to live by, common to 
every one of that society, and made by the legislative power 
erected in it. 

Mill’s conception of individuality is that it can be best 
fostered by an absence of law. He seems to fprget that it 
can be cultivated only in society, that it grows not singly and 
alone but among other individualities helping them and being 
helped by them. The state by its laws adjusts and sustains 
the various relations between men. The main functions of 
laws are to define right of individuals as against other in- 
dividuals. Hence in the absence of law there is no place 
for individuality as ^lill thinks. 

The growth and rise of individuality is a recent fact of 
History. In ancient states the individual was nobody except 
as a member of the state. He had no separate existence apart 
from the state. The state was sovereign politically, socially, 
and religiously. It interfered in every-day life of the in- 
dividual. But several influences, the chief among them being 
the Roman Law, Christianity, and the Renaissance movement, 
helped to make the individual important as far as State-inter- 
ference was concerned. The progress of individual liberty has 
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been marked by a falling off of such interference, (jovern- 
menial authority has been limited and full scope has been 
given for the individual to realise his own ends and to utilise 
his capacities for the benefit of his Society. But all this while 
the state remains the sovereign power. It interferes occasion- 
ally on grave and important matters. // is thus under the all 
powerful controllings authority of the state that Civil liberty 
can he best enjoyed but not ot hen vise. 



CHAPTER V. 


I. — The People— th^ State — the Nation. 

r^EOPLE and Nation — There is a distinction between a 
* « people and a nation. A nation is a political idea realised 
in a concrete form, but a people has no political implication. 
A people is rather related to civilisatio?i than to politics. There 
may be a people which is not a nation but there cannot be a 
nation which is not a people. The natural development of a 
people is to form itself into a nation. A people may be defined 
as a union of a number of persons of different occupations and 
social strata in a society having a common spirit and feeling, 
bound together by language and customs, in a common civiliza- 
tion which gives them a sense of unity and distinction from all 
foreigners. A people may not have any political organisation, 
but a nation must have that political organisation. A nation 
is a society of persons who are members of a state and 
are united and organised in the state. A nation is a collective 
personality, legal and political. National will and national 
spirit are realities and not mere fictions of language. They 
are not merely the sumtotal of all the individuals composing 
the nation. Nations may be reckoned as organic beings. The 
difference between a nation and a people may be put thus : a 
nation possesses all the unity of a people unity arising 
from common language, religion etc)' and in addition, the 
unity of political organisation. 

""^afeaTnd^^ are several points of difference 

between a State and a Nation, The word Nation is more con- 
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nected with people than the word Stale. The word Slate 
may denote an artificial political organisation which has little 
respect for the question whether the members of it belong to 
one people or serveral peoples. A nation on the other hand, is 
usually composed of one people only. In a Siafe the tie 
which binds the members together is political, that is to say, 
their sense of corporate unity comes from common obedience 
to the same government. In a nation^ the tie arises from com- 
munity of blood or language or. religion or historical tradition, 
or some or all of these. It is not of itself political, but it al- 
most invariably tends to become politiCftl. Other things being 
equal, a nation-state is stronger and happier than a state which 
is not a nation. Other points of difference are :• — (i) A nation 
is not quite so dependent on territory as is a state. It is to be 
noticed, however, that this independence is only temporary. A 
nation which loses its territory cannot long continue to exist. 
( 2 ) While it is for the most part true that every nation is, in 
the strict sense of the term, a state, it does 7iot folJozv that all 
states are nations. The term nation, is to be 'thought of as 
having a racial or ethnographical significance.’ In general, of 
course, the idea would be that the stale should be co-extensive 
with the nation but very often a state may include several 
different peoples who have not reached the state of develop- 
ment which would entitle them to be called nations. They 
have not obtained full political rights and therefore they enter- 
ed into a latger political combination which does not corres- 
pond to their natural characteristics as a people and which, 
therefore, cannot be called their nation but only the state td 
which they belong. 

When, however, we find that the natural unity of language, 
religion and custom and common descent etc.^ is lost or does 
not pervade all the peoples comj^sing a state, it is better to 
avoid using the word nation in describing the state. 
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§ 2. Rights of nationalities. 

‘Nationality denotes a population having common bond? 
of race, language, religion, tradition and history. These influ- 
ence create the consciousness of unity that binds individuals 
to a nationality. Such a population tends to form a state.''* 

The rights which a people may claim to assert may be 
staled as follows - 

(i) One language anti literatuie. 

% (2) One custom. 

(3^ T.egal Institutions. 

(4) Moral and intellectual life. 

For (i ). — This was not recognised by the Romans as a 
right of conquered provinces. They suppressed the native 
languages. The selection of a language for state purposes 
which may be different from the language of the people does 
not abolish the native language but if native language be 
forbidden to be taught in schools, there is at once an 
interference with the right of a nationality to have its own 
language. 

For (2) — This right may be stretched to include a wrong 
custom and in that case the Government must interfere to the 
extent of stopping a national custom e, g,, Sati. But such a 
check should only be imposed in the direction of a higher 
law. 

(3) — Legal Institutions — Sometimes a conquered 
people has a good system of legal institutions but more often it 
has not. In the latter case the conqueror is bound to intro- 
duce the higher law. This is what the Romans did in all their 
conquered provinces, and in their case it was justifiable, be- 
cause Roman law was superior to ev^ry provincial code. In 


m Gettell, Introduction to Political Philosophy. 
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the history of civilization Roman law lakes a very high place 
for its justice value. The principle was not to abolish native 
laws, because they were native laws, but to introduce Roman 
law because it was scientifically superior. Yet there are limits 
to the introduction of the higher law even though it is admit- 
tedly superior viz,, in the case of the unwillingness of the 
people to receive it, e, g, Germanic tribes would not receive 
Roman law because they preferred their own law and were 
strong enough to maintain their preference. The attempt of 
the Romans to force law upon Germany ultimately lost Ger- 
many to the Empire. 

For (4) — Nothing to be said 

Th^ Function of Nationality in States— Nation- 
ality has existed for centuries in Europe but only recently has 
it been recognised as a principle in political theory. It may 
be said that the ancient Greeks developed nationality in fight- 
ing the Persians, but it was not the nationality of modern 
history. The fear of the common danger made the Greek 
City States sink their mutual jealousy in order to take common 
action against their foe, but as soon as the danger passed these 
states fell back into their former condition of mutual anta- 
gonism. Rousseau did not hold the theory of Nationality, for 
he traced the foundation of the state through society and not 
through the nation. The French Constitution adopted the 
same principle and used the word rather than ‘nation’. 

It was not till the 19th century that the national consent began 
to rule in Europe. Napoleon’s career may be described as an 
attack upon the principle of nationality in favour of a great 
continental or international empire, with himself as head and 
France as centre. 

Bluntschli says the English distrust nationality as a poli- 
tical principle, for there are severJ nationalities in the British 
Empire. This remark does not apply to England or to the 
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self-governing colonies where there are several nationalities nor 
even to I^rotectorates e.g,, in Africa where national movements 
whenever they develop strength and organic life are fostered 
by the piotecting Government. 

In Kurof^e the ( xerman sense of nationality was practically 
lost owing to the numerous kingdoms and provinces into which 
(xermany was divided, but since 1870 (German nationality has 
manifestly formed itself. There is now no doubt about it. 
The unit now is the (xermai^p Empire and not a separate king- 
doip or province. In France nationality was not secured by 
the French Revolution but only by the second Revolution of 
1848. In Austria there are at least three great nationalities 
the Germans in Austria, the Hungarians and the Bohemians. 
Austria to this day has not developed its nationality but has to 
be content ^^^ith three separate nationalities and has to try to 
reconcile their separate ambitions in one common policy. A 
peo; le is not a political society but any people may become a 
political society by adopting political institutions. These usually 
grow up gradually. Thus we may say that the consent of 
people receives the consent of state. Sometimes the people 
and the state are co-terminous i.e., they exactly coincide, but 
sometimes the state is smaller than the people. In that case 
there are two tendencies : — 

(1) The people forms anew and distinct stale e,g., Athen- 
ians and Spartans in ancient times and United States in 
modern times 

(2) The other tendency is the combination with the same 
nationality in other states e.g. United, Italy. 

But if the limits of the State are wider than one people ,one 
of the three results will follow : — {a) Absorption Poles and 
the Russians {b) Separation e.g , Lombardy and Venice. V'enice 
and Lombardy have sepafated from Austria with which they 
were united as a state though they were united with Italy as a 
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people. When the unification of Italy took place the Vene- 
tians and the I.omhards joined in State-relations with those 
with whom they were connected as a people (r) The union 
of two or more different peoples into one state by good 
government or by force (ireat Britain. 

^ Nation and Society — Nation is an organism with a legal 
personality endowed witli unity of will and it is a political 
idea. Society is a casual association of inorganiaed individuals 
with no collective personality and no collective will or legislative 
power but only a public opinion. The state is more judicious 
than society and has to consider other states whereas society 
considers only its own development. 

Society and people — The people has a history, a com- 
mon spirit and usually a common language in it, has a natural 
organisation physically, whereas society is a shifting mass of in- 
dividuals and is mere»y a sum of individuals. Further a people 
may, as we have seen, be divided over several states, but a 
society is usually confined to one state. Even if society is 
used in a wide sense, e,g., in the phrase European Society, it 
does not correspond to the boundaries of peoples. 

§ 3. — Political Society. 

We ,may speak of a State or Nation as a [lolitical society, 
especially when we are thinking of the classification and divi- 
sion of the people who compose the society. From a political 
point of view, of course, the first division that we would make, 
is into the classc'i of rulers, and ruled. But in this connection 
we wish to go further back than the purely political point of 
view, and ask what is the actual classification of the people of 
a state to which the G »vern merit of the state must adapt 
itself. A study of these classes, then, becomes of the utmost 
importance if we are to understand the conditions under which 
different forms of constitution become po-^sible. 
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Ft may be pointed out that by the Socialists the very exis- 
tence of different classes is considered blameworthy. Aristotle 
on the other hand, points out that the differences and recipro- 
cities of the various classes are essential to the unity and 
strength of the state. 

It may be said that Government in motlern times are more 
independent of class or caste distinction than they used to be. 
We must, however, enijuire what is meant by this. If it means 
that privileged classes or caste have not so much power as they 
used^ to have, this is tiue. But the statement may simply 
express or describe the transference of power from the privi- 
leged classes to other classes ; so ihat the political power would 
corresp)()nd to distinction of class. 


ITS DIVISIONS. 

PRIVILEaED CLASSES. 

In FAirope Privileged classes are variously divided but 
include the following groups : clergy, nobility, freeman. The 
unprivileged class consists of Slaves or dependents. In 
India the privileged classes were the three upper castes and the 
unprivileged class was the caste of Sudra, Caste and class 
are radically distinct. Caste is a hereditary system sanctioned 
by religion for the purpose of stereotyping social distinction. 
Classes are an institution of the state. Classes do not inter- 
fere with the growth of the state for they may change from 
time to time whereas castes are rigid and inflexible. 

T4ie classes in mediaeval Europe included the Clergy who 
lived under canon law, the Princes or upper nobles who lived 
under the law of nobles, the Knights who lived under feudal 
law, and retainers, by theij own law ; in addition to these, 
citizens who lived by the laws of their city and lastly, the 
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peasants who lived by manorial customs. These may be put 
into four classes — Clergy, Nobles, Citizens and Peasants. 

I. ClePgfy In the middle ages the clergy were an 
ecclesiastical order by themselves. They did not accept the 
jurisdiction of the state. They were free from military service 
and from taxation- They were under canon law and as such 
were distinctly anti-national. In whatever country they were, 
they considered themselves under the law of the Pope rather 
than under the law of their king. In this way they were 
regarded as enemies of the state. 

In Italy the Pope had a distinct sovereignty and a state in 
which he was politically as well as ecclesiastically supreme. In 
Cermany the clerks occupied high positions. In the old Ger- 
man Empire three out of seven electors were ecclesiastical 
Princes 7 jiz,. the Archbishops of Jlfainz, Kohi and Trier. 
Thus the (dergy had almost princely power Many other 
Archbishops had territorial rights. Their supremacy was not 
hereditary, but professional. From the time of the German 
Reformation in the i6th century the temporal power of the 
church-princes in Germany was curtailed and it perished in the 
beginning of the eighteenth century. 

II. Nobility- 

(a) French Nobility : — The beginning of the French nobility 
shows it to have been the reward of personal service. In the 
Carlovingian period (^752 — 987) the Mayors of the Palace were 
at the head of the military nobility. But in modern France 
the nobles were feudal lords. In the period of the Capeis which 
covers from 987 — -1226, French nobles became independent. 
P'ormer vassals be.came independent lords. A distinction was 
introduced between the higher nobility and the lower. Tathe 
higher belonged Dukes, Counts, Viscounts, and the Barons, 
They possessed 'the high justice.' The tenants on their lands 
were subjects. The lower nobility consisted of Knights and 
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Courtiers, They were inferior to the nobles. They had the 
Maw justice' or limited jurisdiction. In course of time, the 
lower nobility became feudalised and many of them were 
ennobled by the king. 

In the period from 1226 — to the French Revolution the 
kings were really forced to fight the nobles and it was not till 
the reign of I.ouis XI (1461 — 1483) that the contest ended 
in favour of the king. Hereafter the nobles became governors 
and no longer had territorial sovereignty. I.ouis XII com- 
pleted their subjugation by making them dance attendance at 
his court. The French Revolution destroyed the whole of the 
old nobility. Napoleon instituted a new nobility (1) of merit, 
the J^egion of Honour and (2) a hereditary nobility which was 
never completed. In France the Revolution of 1830 abolished 
ihe hereditary peerage, and the Revolution of 1 848 abolished 
personal peerage but the old titles have been allowed to 
remain. So the nobility is a titular nobility with no power. 

(d) English Nohility . — The Knglish nobility is the 
oldest surviving in Kurope. It began in the Saxon days before 
the Norman conquest. Under the Norman system the king 
maintained his supremacy by making the feudal lords hold 
their fiefs direct from the king. M"hus the Anglo-Norman 
nobility never attained to sovereign power. But the political 
rights of the nobility were very great e,g,, in the Great Council 
•or in Parliament at first these nobles were little more than 
ornamental but in the 12th century they attained power and 
the Magna Charta enacted that bishops and abbots should be 
summoned to Parliament. In F'ngland there has always been 
a distinction between Lords Temporal and lords Spiritual. 
At the end of the 1 3th century these lords became an Upper 
House of Parliament. Under the F^arl of Leicester the nobi- 
lity seemed to overawe rtie king but ultimately the* royal 
prerogative was resumed. The nobility proper did not include 
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knights but knights became very important and the represen- 
tatives of the community in Parliament were chosen from 
amongst them. The English nobility has always been a strong 
corporation with the national duty of usually reducing royal 
prerogative and asserting the freedom of the nation. Undoubt- 
edly the freedom of Emgland owes a great deal to the nobility. 
The English noble families have only one nobleman each ; the 
others are commons. In later times they became a defence of 
the throne against the democrac> . In England a peer is not 
bound to marry into a noble family and conversely commoi?ers 
became peers from time to time. Hardly a year passes but 
some distinguished commoners are made peers. 

(c) German nobility : — (i) princes and (2) knights. 

There is a ereat disiinction between the two classes of Ger- 
man nobility — Princes and Knights. Only those belonged to 
the Princely families who held a countship in fief from the 
king ; only the heads of the^^e families were lords. The Prince 
in this sense was not a member of the royal house but of the 
highest rank of the nobility and the title extended to ecclesias- 
tical as well as to civil personages. In the old German Em- 
pire the nobility had two rights : — (i) a right of territorial sove- 
reignty, (ii) a seat in the imperial Reichstag. The (ierman 
nobility developed independent territorial power and reduced 
the pow'er of the Empire. But they had great family pride 
and their wives had to be of equal birth with themselves. But 
gradually the ecclesiastical principalities vanished and many 
independent princes and lords were mediatised and by 1815 
the (jerman Confederation settled the princely families by 
proclamation 

The knights formed the low'er nobility. They were compos- 
ed of the (a) vassals of the nobility (b) knights without fees 
(r) retainers /. e , persons of humbler ranks who were raised to 
knighthood for their distinguished services in the field and 
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{(/) members of noble families in cities. The lower nobility 
maintained the hereditary principle as well as the higher, but it 
had no territorial sovereignty ; and their descendants are now 
merged in the higher class of citizens. 

^ III. Citizenship — The word Citizen may be used in two 
senses. It may denote a// xvho participate in the potvers and 
privileges of the state, i.e., those who may be counted members 
or parts of the State. This was the usage of the term which 
the French Revolutionists favi;)ured. and as a technical and 
legal term it is probably the correct use of the word. On the 
other hand, the term ‘Citizen' has often been used to denote 
simply the Third Estate or Class. In this sense it . would ex- 
clude the clergy and the nobility. 

Aristotle seems to favour the first usage of the term. He 
defines a Citizen as one who has the right to act as a member 
of the public assembly or of the courts of law. Citizenship did 
not depend upon residence within the territory of the state. 
Aliens were excluded from Citizenship, and also all who took 
part in manual work of any kind Aristotle’s democracy was 
ostensibly ruled by all, /.e-, ruled by the Citizens bs a whple. 
We see however, great differences between the ancient and 
modern democracy. In modern state almost the whole popul- 
ation may be reckoned as citizens. In the Greek state there 
was a large slave and artisan population below the rank of 
Citizens. 

In considering the development of the Citizen class during 
the 'middlj Ages, we may distinguish between the Country and 
the Town. In the Country the privileged classes had it all their 
own way, and the Citizen Class received very little attention. 
In France those Citizens who had originally owned land 
degenerated into the position of servile and landless peasants. 
•It was in the towns that th§ idea o L^itizen ship first Jfeiecame 
^ prevalent. The towns contained grea^BBfFP^^Sf^pfeo^ from 
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princes down lo freemen without land and even to serfs. This’ 
natural mixture of Classes tended to break down Class distinc- 
tion. The right to C'itizenship now depended very little upon 
good birth or upon the possession of land Citizenship became 
professional, or depended upon a mans occupation. The 
artisan class obtained civic rights and obtained great power by 
means of their trade-guilds. Citizenship was extended further 
down still. Anything like or servitude or serfdom was abolished 
in the towns. All were regarded r.s equal before the law. There 
was a popular saying that the ab' of a tow 7 i makes a man free. 

It was really from the towns that the conception of demo- 
cratic citizenship spread to the state as a whole. Many of the 
town formed leagues with one another which gave them really 
the position of states. In Kngland, (lermany and Prance the 
citizens of the towns were represented in the legislative assem- 
blies. Gradually the same privileges as were accorded to the 
Citizens of the town were given also to the country people. 

IV. The peasants and Slaves (Classes without 
Political rights) Peasants w’ere really serfs till after the 
i6th century. Those who left land, ran away and escaped to 
the towns, became freemen if not claimed by their former lords. 
The method of liberating serfs from C'hurch lands spread from 
Church land to royal domains. But the peasants thus liberated 
while acquiring private rights had no political rights. In 
England after the Black Death on account of the scarcity of 
population the serf population became free and received rights 
in private law but not political rights. In Germany Peasant 
War of the i6th century was an attempt of the German peasants 
to throw off the yoke of their lords. The attempt failed. In 
Prussia in 1702 serfdom was abolished on the royal dominion. 
After the P'rench Revolution any states where serfdom still 
survived, abolished the custom. Ir Russia serfdom continued 
till the sixties (of the last century.) 
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(i) Slavery .* — slavery is distinguished from serfdom 
chiefly in degree. I he serf was usually a peasant in the country, 
the slave was usually an artisan in the town. The majority of 
the citizens of ancient Rome and Athens were slaves. Slaves 
were either captives taken in war or criminals punished by loss 
of liberty or the children of such classes. A slave had no right. 
He was regarded as a thing, rather than a man. Aristotle traces 
slavery to nature and considers some men are slaves by nature. 
[His ‘Politics' is based upon •the assumption of this theory. 
Acco^;ding to him there must be a class of people in every state 
which will work for the free citizens of that state and leave 
them sufficient leisure to mind to the political affairs of the 
state]. But this argument, if valid at all, only proves that some 
men have to serve. 

'Fhe Romans regarded slaves as their property and denied 
them all rights, even rights of marriage and kinship. In Europe 
except in Russia slavery was gradually eliminated by the grow- 
ing conviction of intellectual freedom in men. Emancipation 
of slaves and serfs is usually traced to Christianity but this 
must not be taken to mean that slavery was denounced in the 
Christian Scriptures. On the contrary, it was only the gradual 
elevation of the masses under Christian influence and education 
that spread the ideas of liberty of men and it was not until the 
I9tb century that the Christian Chinch in a formal way 
denounced the institution of slavery. 

NegfPO-Slavepy : — Negro-Slavery in America is a pheno- 
menon by itself. There the white planters unable to work in 
the cotton fields of what are now the sovereign slates of 
N. America had to fall back upon Negro labourers. These la- 
bourers were imported from the west coast of Africa not only 
to the South states but also to the West Indian Islands, and 
their work brought in wealth«ito their white masters but none 
to themselves. The Negro-Slave had more privileges than the 
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ancient Roman slave. Within limits he was allowed to marry 
and to enjoy home life but his condition depended very much 
on the whim of his master, and he had no rights of his own. 
The emancipation of Negro Slaves by England was due to the 
labours of Wilberforce and his comrades and was completed 
in 1 833 for British dominions. The Government of Great 
Britain authorised the payment of 20 millions sterling for the 
emancipation of slaves within its dominions. 

In N. America slaves were- not emancipated till 1865 and 
only after a bloody war had given a victory to the Northern 
states. In Brazil, slavery was abolished in 1871. No modern 
state can tolerate slavery as it is against the fundamental 
conception of the liberty of the subjects. Slavery siill con- 
tinues in uncivilized countries but the spread of European 
Protectorates over Africa, the home of the Slave, has largely 
reduced the institutions of Slavery and threatens its very 
existence. 

Modern Classes In modern States privileged classes 
tend more and more to lose their privileges. Thus at the upper 
end of the Social State there is restriction of privilege and at 
the lower end there is extension of rights. These tw© pro- 
cesses have largely reduced inequalities among the members of 
a state and a greater degree of political equality has been reached 
in the latter part of the 19th century than ever before. Still 
there are privileged classes even in a modern state, e.g., in 
England the old classes of nobility and the gentry still sur- 
vive. Their ranks are constantly being added to by rich and 
distinguished men from the middle classes who have gained 
prominence or distinction in industrial or professional abilities. 
Thus the old classes are constantly being modified and as the 
nobility has no difficulty in intermarrying with the wealthy 
middle class the ideals of the old nobility are being expanded. 
The English nobility is thus more civic than that of any other 
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European country. Another division of great importance is 
the middle class which covers everyone from the noble down 
to the artizan. The upper middle classes are wealthy and cul- 
tured, the lower middle classes have a competence and much 
energy. They are constantly sending u[) members to the 
upper middle class and even to the aristocracy. What are 
called the lower classes are composed chiefly of artizans, agri- 
cultural labourcis In England, these also have votes so 

that they are an a political eqiTality with the nobility and as 
they .are vastly superior in number to both the middle and 
the upper classes, their political power is immense. In America 
there are technically no classes as there are no titles and no 
nobles. But in England there is a considerable distinction 
between different social classes and this prevails throughout 
Europe except in France where the Republic which has now 
subsisted for 43 years, has destroyed the old distinction of 
French ranks. Probably (Germany and Austria draw the line 
most rigidly between the nobility and the upper classes. 

P'rom these above standpoints the State citizens may be 
divided into four groups : 

(n) The (Governing class. 

(h) The /Aristocratic class. 

(c) The Third hastate. 

( d) The people or the Fourth Estate. 

{a) 'Phe governing class may be, as in England, partly 
aristocratic, partly democratic or as in Germany, chiefly 
democratic. But nowhere it is now entirely aristocratic. The 
governing class includes at its widest all persons doing Govern- 
ment-work from the Prince down to the humblest clerk or 
menial in the Government service. Thus it includes members 
even of the Fourth Estate. In England the head of the 
governing class at present is thie Prime Minister and not the 
sovereign. 
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{b) The aristocratic class which jealously cut itself off from 
the other classes, is now everywhere brought nearer to an 
equality with them and members of aristocratic families have 
to work like ordinary citizens at employment which had 
previously been beneath the dignity of aristocracy. In Germany 
the noble families Jhave still to marry members of noble 
families but in other directions the alliance with the middle 
class is complete. 

(f) The Third Estate co.ers the middle classes which 
includes professional men, merchants, clerks, e/c. This is the 
class that has most influence in the modern states both on 
account of its intellectual and financial prominences. 

{(/) The B'ourth Estate has less inlluence though it has 
the mass of political power. In other European countries than 
England the mass of the artizans have no jrolitical rights but 
they are considered as the proletariat. In the United States 
the artizans have more power than in England and in Australia ; 
they control the legislation of the country. It is considered 
that the test of political power is the right to vote for members 
of the Legislature. This really puts the power of the country 
into the hands of the voters and if as in England, America 
and Australia, the artizans form a large section of the voters, 
their I'ower in the state becomes very considerable. 



CHAPTER VI. 


§ 1. — Rights and Duties. 

A IMAN’S rights have been defined as those things which 
for the sake of general good, it is convenient that he 
is allowed to possess. A right is the other side of an obligation 
or a 4 ,uty. Sidgwick .says (p. 32) — a right is really an obliga- 
tion regarded from a different point of view i.e., regarded in 
relation to the person to whom the' obligation is intended to be 
useful. If a man has a right, other people are expected to res- 
pect this right ; they come under certain obligations to him. 
He must also respect the rights of other people. Thus we 
may say that ‘every right implies two parties — the person who 
makes a claim and the person or a body of persons against 
whom it is made.’ 

From the above definition we see that the conception of 
rights obtains its full meaning only within a settled society. 
Outside the society a man's rights would rest only on the 
ant, punt oi..fQrce he had at his disposal. They would not be 
secured by any corresponding obligation on the part of his 
fellow-citizens. In other words, the conception of rights would 
be .swallowed up in that of might. 

We may distinguish between a man's right in connection 
with the state and his rights in relation to other individuals. 
We may call the first, ConslitjitionaL rights (stated and defined 
in Constitutional Law. Administrative Law, Criminal I,aw etc., 
which are divisions of Public I-aw) and the second, Civil righ ts. 
A Government owes certain duties to the citizens and the 
citizens owe certain duties to the Government. The citizens 
have certain rights over against the state, such as, right to 
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freedom, to protection, to the impartial administration of the 
law etc. [)rovided they have fulfilled their duties toward.s tlie 
state, such as, obedience to laws and judicial decisions, due 
observance of all regulations meant for the good of the society. 

In the narrower sense of the term, constitutional rights 
mean that a man has a right to a certain share in the Govern- 
ment of tlie stale. It is to be noticed that there is no hard 
and fast line of separation between constitutional and civil 
rights. In fact, we may say chat the securing of civil rights 
in general, is also a constitutional right because it is to th^ state 
that a man must look for such security. 

We may distinguish between primaiy or antecedent and 
secondary or remedial rights. A primary right is, as its name 
implies, an original right. A secondary right is one which 
comes into existence only when a primary right has been vio- 
lated e. g.. a man has a primary right to his property, he has a 
secondary right to compensation (through the intervention 
of the state) when that property has been stolen or 
damaged. 

A— Primary Civil rights are —Right to life— No 

one has the right to take away the life of another man. In very 
special cases when continuance of a life might be a danger to 
the state, the state may have a right to make away the life. So 
we may say that the right to life is a primary right but occasion- 
ally in certain extreme cases a man may forfeit this right be- 
cause of his infringement of similar rights of other people. In 
such a case his primary right may be cancelled by the opera- 
tion of the secondary right of reparation belonging to the state 
as a whole. In civilised countries it is never the right of an 
individual to take the life of another except under a very urgent 
necessity of self-defence. If there is even the slightest possi- 
bility of his defending his life in any other way he has no 
excuse for taking the life of another. 
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2— Right to liberty — No one has a right to reduce 
another man to the position of a mere thing which can be 
bought and sold. Slavery is a violation of natural right. We 
are not to think, however, that it follows from this that 
freedom and law are incompatible with one another. 

We may in this connection distinguish between constitu- 
lional and civil freedom. Constitutional freedom means liberty 
to take part in the .(jovernment of the state. Civil freedom 
means freedom from interferemJe on the part of Government. 
It is obvious that great constitutional freedom might go along 
with very little civil freedom in a socialistic state e.g.^ there 
would be great constitutional freedom but very little civil free- 
ilom i.e.^ the state would interfere with almost all details of 
individual life. 

3 — Rigfht of propGPty — It includes (d) right of exclusive 
use. The principle underlying this is that labour expended 
in getting or keeping the property constitutes a title to sole use. 
If this were not safeguarded there will be no stimulus to pro- 
duction ; (b) right to sell or exchange the property and also to 
be([ueath to others the property. 

4 — Rigfht to Reputation — ‘A man has a right, as against 
the world, to his good name ; that is to say. he has a right that 
the respect which others feel for him shall not be diminished’’ 
(Holland). 

5 — Right to advantages open to the community 
gfenerally — Such as the free exercise of one’s own calling. 

6— Right to the society and control of one's family 
and dependents — Such as the control of the father over his 
children, of the master over his servant etc. 

7 — Right to fulfilment of contracts really entered 
into— We have a right to demand that other people shall keep 
the contracts which they havij entered into with us. 'there 
are however, certain limitations to this principle. Only those 
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contracts which had been made by adults, which had not 
been laid up to by deceit or compulsion, and which are nol 
contrary to the welfare of the State, can be enforced. 

B. Secondary or Remedial rlg*hts— Whenever any 
one of the primary rights is violated, the right of reparation is 
claimed by the possessor of the right against the person who 
has violated that right. The State intervenes and grants 
reparation. 

It is sometimes asked whether a Government should nol 
do more than merely secure its citizens in the possession of 
such things as it is expedient they should have. Should not 
a Government compel its subjects to use their possessions for 
the common good i,e,, compel them to realise that their rights 
involve also an obligation on them to act for the common 
good. This question introduces the difference between the 
Individualistic and the Socialistic ideal of Government. We 
shall discuss these in connection with State interference. 

^ § 2. — History of Natural Law. 

Natural law or the law nature is the phrase indicating tf 
general principle q/‘ac/ious founded upon primitive instincts and 
beliefs rather than upon positive laiv. The phrase Law of 
Nature is very flexible and has worn at different times 
different meanings. Natural Law was first of all, taken to be 
synonymous with Divine law as both were distinct from human 
law. The Greek Philosophers had various methods of de 
fining it. Socrates made Natural Law antagonistic to Positive 
Law. Plato speaks of Divine law as the ideal of all human 
Law. Aristotle is the first to use the phrase ‘Law’ of Nature' 
in technical term, which he identifies with the Divine law as 
distinguished from positive or human law. Epicurus used the 
phrase ‘Law of Nature' to mean mutual utility. The Stoics 
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considered the ‘Law of Nature* as the common universal divine 
rule which governs creatures who are combined into a natural 
association. I'hey regarded it as the harmony of human justice 
with the law of the world. Cicero imported into the stoic view 
of the Law of Nature the principle of Equity. Such a Law 
of Nature he held to be of universal authority, deduced from 
the nature of things and therefore simple and easily applied. 
The jurists of the later Roman Empire transferred the authority 
of the jus Gentium to the Law of Nature regarded as universal. 
I IV Roman Law, the Law of Nature was both the model, the 
ideal and the source of positive law. 

In Christian thought the Law of Nature was instinctive 
knowledge of right and wrong. Later, the ‘Law of Nature* 
was identified with the principles of simple human natures and 
therefore very imperfect. Later still, the Law of Nature came 
to be regarded as consonant with human reason and hence as 
the law of reason itself. Rousseau and his contemporaries 
regarded ‘Law of Nature' as residing in mankind before evert 
society was formed and as giving rise to international relations 
(Rousseau translated the word, Equity, — which meant justice 
according to the Romans, — as meaning equality). Kant held 
similar views but the postulate of a historical State of Nature 
(to which the Law of Nature belonged) is now dismissed as 
untenable. 

In modern thinking the Law of Nature has a valid meaning. 
It is a summary of those laws which taking into account all the 
factors of human activity may be reckoned as the conditions 
of human iife in society. 

■The English jurist Blackstone {1723 — -1780) declared that 
the I.aw of Nature is higher than any other Law and hence 
he derived men’s natural rights from it, Bentham describes 
Blackstone as confusing feaw-as-it-is with Law-as-it-ooght-to- 
be. Locke in his second treatise on Civil Government^ 
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published 1690, argues that Civil (iovcrnmenl results from a 
compact by which mankind which was, to begin with, free, 
ecjual and independent passes from a State of Nature into the 
Civil or Political State. This State of Nature has a Law 0/ 
Nature to govern it. By the Law of Nature man already 
possesses rights of person and property and it is for the l)etter 
securing of these natural rights that (lOvernment is instituted. 
Locke derived his idea of the law of nature from Orotius 
(1583-1645) a Dutch philosopher and economist. He really 
naturalised the phrase f.aw of Nature in Europe. He conceivetl 
the f.aw of Nature as greater and more original than any 
other form of law. He imagined a primitive state in which 
all things were common and at that state the prevailing law 
was Natural Law. But after the first stage was over he ima- 
gines that society departed from primitive simplicity and that 
private property became necessary. Natural Law led to the 
divison of property among^it all individuals of a group bu{ 
Grotius admits that the Law of Nature had been superseded in 
civilised society by positive Law and that property is now 
held by occupation under positive Law. 

The assumption of Natural f.aw depends upon a further 
assumption e, g., natural rights. Have men natural rights or 
are their rights acquired by f.aw and by the traditions of 
society ? The Older School of thinkers on politics proceeding 
on purely deductive principle asserted that the primitive 
State in which men coming together in society held all 
things in common and derived their rights purely from ecjual 
sharing in the gifts of nature. But the modern school oi 
Sociology fails to find any evidence of such a State of Law and 
rather places men’s rights upon the bases of tribal rights won 
by conquest of other rights and maintained by superior force. 
In the tribe the chief assisted by the council of elders decided 
upon the rights of the members. When society was in the 
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nomadic stage it was comparatively easy to distinguish between 
rights of men, as the accumulation of property was discouraged 
in those days ; tribal property was easily legislated for. 

Practical consequences of a belief in the Natural 

Law — In condition, where Natural I.aw prevails there is an 
absence of positive law and we must go back to the primitive 
and uncivilised time in order to find the state of society 
where natural law prevailed. It is not found in any known 
system of Government in Wstorical times : consequently a 
(liMnission of natural law is more or less academic. But if we 
imauine a state in which it prevailed we find that the funda- 
mental principle of that society is contained in the proverb 
‘might is right.* Even in primitive society men had not equal 
rights because natural right meant in some cases supremacy"' 
it'.s:., the chief^, in other cases obedience {e.g.y tribesmen). If 
we assume that there is kich a thing as natural right the infer- 
eiu'e from that supposed possession would be that men possessed 
( ertain possession or properties, not because they have procured 
them by law or contract but because they were by the Law of 
Nature entitled to them. The l.aw of Nature even when ac- 
cepted would require construction in cases of disputed claims. 
As long as every one acquiesced in A s claim to possession by 
natural law there would be no trouble ; but whenever a dis- 
contented person disputed A's claim tliere would arise a 
discussion as to his rights ; — ultimately this discussion would 
have to be settled by force. This is the great disadvantage 
of Natural Law that it has to be settled by force in cases of 
dispute. In civilised states such disputes are constantly 
arising and are settled by positive Law. Another disadvan- 
lage is its entire arbitrariness. Each tribe or each man might 
come to have a separate interpretation of Natural Law', and 
there would be no tribunal to decide which was the right 
. interpretation. Again recourse would be had to force. 
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Holland gives the following practical conclusions wliich 
have been drawn from the doctrine of Natural Law : — (a) 
Acts prohibited by positive Law but not by the so-called 
Natural Law, are said to be ‘Mala Prohibita’ f.#.,’evil because 

m 

of prohibition. ( 6 ) Positive Laws have been said to be invalid 
when they contradict the Law of Nature and hence. Blackstone 
says : ‘The I.aw of Nature being dictated by God himself is. 
of course, superior in obligation to any other. No Human 
Laws are of any validity if contrary to this.’ (f) Natural 
J>aw, or natural equity, has been often called to justify * 
departure from the srict rules of positive law, an instance of 
this is found in the French Revolution, — Rousseau’s Liberty, 
F^quality Fraternity. (</) In cases where the law makes no 
.provision the courts are sometimes expressly authorised to 
decide in accordance with the principles of Natural Law. («) 
The Law of Nature is the foundation, or rather the scaffol- 
ding on which the modern science of International Law was 
built up by Gentili and Grotius. 



CHAPTER VII. 


§ I — The Territory of the State. 

W E have seen that territory is an essential element in 
the conception of^ the State. As Sidgwick says it 
seems essential to the modern conception of a State that its 
(government should exercise supreme dominion over a particular 
portion of the earth’s surface. 

When we enquire how the Territory of a State is settled 
we get two answers : — {a) conquest (5) discovery. The Nor- 
man conquest meant that the Battle of Hastings had put the 
supremacy over the Territory of Saxon P’ngland into the hands 
of the Normans. The Territory of England became William’s 
by conquest. Discovery gives the discovering nation the right 
to the territory discovered, 

Whether by conquest or by discovery a territory once 
gained becomes the area of the Government of the nation 
holding it. It follows that the territory is guarded and protect- 
ed by the nation as its property and the invasions of foreign 
force are beaten back. The interests of the subjects have then 
to be considered and provided for. Even in a central State 
this means security of property, maintenance of Law and order. 
In a more complex society it may imply, in addition, intellec- 
tual and social development of the people so as to bring the 
society up to the maximum of civilised comfort. 

The size of the territory is unimportant. In ancient times 
it was exceedingly small. The Greek states were mainly city- 

states. In modern times the tendency is towards the formation 

0 * 

of larger states. Small states find it difficult to maintain their 
dignity, and they are ahvays at the mercy of their stronger 
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neighbours. The growth of stales may, as we have seen, take 
place on account of the growth of the population, or imperial 
ambition may lead to desire for expansion on the part of the 
people of a state. Again, the danger of absorption by a more 
powerful neighbour may lead to an alliance between several 
small states. It is lobe noticed that in modern times improve- 
ed means of communication make possible the eflicient work- 
ing of a large state or empire. 

The disadvantages of a small state have been already 
indicated. In regard to the upper limit of the size of a state it 
may be said that a state slnnild never be so large as to be out 
of reach of the central authority. By a certain amount of 
devolution of (joverninent however, and by the diligent use of 
improved means of communication, a very large state may 
be in modern times efliciently managed. 

The strength of the state is not exactly proportional to the 
size of the territory. A great extent of territory may be a source 
of weakness rather than of strength. It makes it difficult 
for the state to act as a whole On the other hand, though 
a large state ;may be easily attacked it cannot be easily 
vanquished. 

Thus we see that the size of the slate is limited by consider- 
ations of efficiency and safety. There is no logical limit to the 
size of the state i.e., there is no reason in the nature of things 
why a state shf)uld not cover the whole earth. 

The relation of the soccer eis^n to the territory of the State is 
not to he compared in modern times to the relation of a private 
owner to his property. In ancient Israel and in Kgypt as well 
as in some of the mediaeval states the sovereign was regarded 
as the sole owner of the soil. In modern times the sovereign 
has only rule or dominion over the territory. He is not the 
owner of it. This rule of the sovereign over its territory is, 
however, of a fairly complete character. He may enforce his 
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laws in every part of the territory. A man cannot say that he 
is beyond the reach of law just because he lives in one place 
rather than in another. Also the sovereign has power to pre- 
vent the intrusion of any other power into his territory. He 
may also forbid the sale or alienation of any [)arl of the 
territory to another power. He may insist that any such 
interference or alienation should take place only by definite 
agreement. 


§ 2— Its Political divisions. 

d'he Political divisions of a country will depend largely on 
its size. In countries which have expanded to a considerable 
extent we may always distinguish l)etween home country and 
the colonks. The colonies again, may be divided into crown 
colonies and self-governing colonies. Further, within a large 
state we must have divisions of various kinds. A Federal 
State will, of course, be divided, first of all, into the countries 
which make up the Federation. Within a smgle large countrw 
again, there will always be a considerable number of sub- 
divisions We may notice, lirst of all, division into provinces. 
These were probably originally independent countries, but now 
are simply parts of the one state. Where the country as a 
whole is small, little self-government is given to the provinces. 
But in a large country like India the Governments pf the 
different provinces act to a certain extent independentlv of 
one another. 

Within the provinces we have what the Germans call 
'circles' corresponding to what we know in India as divisions. 
Then come districts and lastly communities (towns and villages 
or groups of villages). 

The divisions of a country politically will be determined by 
political pur pose by the existence of naturally separating 
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boundaries, by the history of the inhabitants, by trade 
relations eic. 

It is an important question how far within a single country 
or empire the law and general rules of government election 
should be the same throughout, or whether there should be 
variety in the different provinces and divisions. There may be 
great differences in the physical, moral and intellectual con- 
dition of the people of the different part.s. Should these 
differences be taken account of } The differences moreover, 
between the different parts of the country may have been 
historically caused, and the ordinal laws of the district will 
have grown up in connection” with this history. They will, 
therefore, be specially suited to the needs or at least the 
desires of the people. Obedience to them will have become 
almost habitual. The abandonment of these special local laws 
will, therefore, to a certain extent weaken the authority of the 
law. On the other hand serious disadvantages arise from want 
of uniformity in the United Slates of America commerce 
is greatly hindeied by differences between the laws of the 
different states. Special difficulties also ari.se in relation to the 
laws of marriage and divorce. 



CHAPTER Vin. 


§ 1— The Constitution of the State. 

T he Constitution of a State/' says Prof. Raleigh/‘ is a 
collection of rules which determine who are the persons 
in whom the po\^er«s of the S^atc are vested, how their powers 
are to be exercised, and how the citizens are to be protected 
against abuse of power." It is defined by Woolsey as “ the 
collection of principles according to which the powers of the 
government, the rights of the governed and the relations 
between the two are adjusted," and by Dicey as ** all rules 
which directly or indirectly affect the distribution or the exercise 
of the sovereign power of the State. " 

Kelke defines a Constitution as “ a system of fundamental 
rules and principles UiV the government of a State defining the 
relation and powers of the different parts of the Government 
as between one another and as between the Government and 
the governed. ” 

Constitutional Law— is a stalement of these rules and 
principles. It lays down the distinction between Legislative^ 
judicial and Executive functions of a state and enters into 
minute details regarding the discharge of these several func- 
tions by distinct groups of persons. The order of succession 
to ihe throne, the powers and privileges of the two Houses of 
Parliament, the responsibility of the ministers, the b*elation 
between the crown and the subject and also between the 
Executive and the subject — all these and the like are dealt 
with by Constitutional Law. Now where there is a written 
constitution, ‘ Constitutional law ' means all those fundamental 
rules contained in the document. It omits customary usages 
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of the people. But in a country with a customary constitution, 
that is to say, where there is an unwritten constitution, ‘ C'on- 
stitutional law’ means all such customs, common law, and 
statutes as are of a fundamental nature. 

Written and Un-written Constitutions - Where those 
rules are m the main embodied in a written document we 
have a written constitution and where in the main they rest 
for their sanction only on long-standing custom, we have an 
un-written constitution. This latter is the case with (Ireat 
Britain and ;Hungary. •* To these might be added despotic 
states e.g,, Russia, whose government from the nature of the 
case is not based on a written constitution.’' But niosi 
organised states of the civilised world have adopted written 
constitutions, the American Colonies taking the lead and 
France following suit. 

We must notice that this cla.ssification of states according 
to written and un-written constitutions is not a satisfactory one 
for the following reasons : (a) Constitutions are not either 

wholly un-written or wholly written. 'The constitution of 
England consists of law and precedents.’ It rests parti v on 
immemorial custom, partly on a series of statute‘s partly fin 
•conventional usages.’ The Magna Charta, the Bill of Rights 
are written documents. The constitution of the United States 
of America, though mostly written, consists also of precedents 
and custom e.g,, the third occupancy of the Presidential chair 
though not repugnant to the constitution is forbiddeti • by 
precedent, {b) Again, it is generally supposed that where there 
are written constitutions, arbitrary action on the part of the 
government is impossible, since the powers and provinces of 
the government are limited, defined and clearly set forth in the 
constitution. The supposition is a wrong one because restric- 
tions on the actions of government do not follow merely from 
the existence of a written constitution. Where constitutional 
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laws i.e„ fundamental laws, contained in the constitution, can 
be changed by the ordinary process of legislature e.g,, Italian 
Constitution, these restrictions are of no value for they may 
be abO'lished at any moment by the government. Hence 
written Constitutions do not as a rule stand as a barrier against 
arbitrary action of the government. Cf course, where the 
provisions of the constitution cannot be altered by the ordinary 
legislative process,^ e,g,. Constitution of U.S.A., governmental 
powers are more or less limitefl. 

‘J[t is the force of custom and public opinion, ’ says l^rof. 
Leacock, ‘not any legal check, that limits the powers of the 
existing governmental body. ' 

It woiSid appear, therefore, that to classify states according 
to their having either written or unwritten constitutions is a 
misleading one; since Italy and U.S.A, cannot be classed 
under the same group though both have each a paper 
constitution. 

Within the last' hundred and fifty years most of the great 
states {e.g., France, Belgium, U.S.A. , the British Self-governing 
Colonies eU) have adopted written constitutions — , the reason 
being the distrust of modern representative form of government. 
The people is unwilling to leave so much power in the hands 
of their representatives as would enable them to remodel the 
constitution of the state, adfcording to the whims of the moment.'^ 
Hence the people tried to have a written constitution, that is to 
say, a document containing the fundamental provisions and 
rules which make innovation less easy. 

Rigfld and Flexible Conililution— Constitutions may 
also ^ be classified according to their rigidity or flexibility. 
Some constitutions are natural growths, unsymnietrical both 
in form and contents. They consist of a variety of different 
enactments, of different dates, intermixed with customary rules 
yWch are, however, regardecias of practically equal authority. 

6 - " 
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And organisms generally possess the power of change within 
themselves such changes being realised through the ordinary 
functional process of the organism. So constitutions of organic 
growth are generally modified by the ordinary methods of 
legislation. But if the constitution be an artificial structure or 
the result of a deliberate effort on the part of the state to lay 
down once for all a body of co-herenl ‘constitutional laws, ’ then 
the process of modifying such constitutions is in general more 
complicated than that which creates ordinary law. In the 
former case, the constitution may be called flexible, and in the * 
latter, rigid. 

A Rig^id constitution is (me which by its inherent nature is 
with difficulty changed or modified. The ordinary legislature 
acting in the ordinary way has no power to alter it ; the power 
of annulling or repealing the constitution or any part of it may 
in a rigid constitution {a) be reserved to an extraordinary 
legislative body, or {1)) may be exercisable by the ordinary 
legislature when acting by some special method, or (c) there 
may be some special court entrusted with some particular duty 
e.g., of declaring whether a new law conflicts with the constitu- 
tion. The legislature in a rigid constitution being thus 
restricted in its powers, it is not a sovereign body,, 

A Flexible Constitution is one \vhich by its inherent nature 
is capable of change or modification by the same body and 
same method of action by which an ordinary law can be passed 
repealed or amended. The legislature in a Flexible constitu- 
tion being unrestricted in its powers is a sovereign body. 

Though the characters of rigidity and flexibility with 
reference to a constitution are independent of its laws being 
written or un-written, it is generally found that laws under a 
Rigid constitution are almost invariably written, while those 
under a Flexible one, un-written. A Rigid constitution (espe- 
cially when also written) usua41y contains provisions which 
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make innovation less easy than in the case of mainly un-written 
constitutions such as that of England any part of which may 
be modified by an ordinary act of Parliament. Nothing under 
a Flexible constitution can make any law unchangeable. Thus 
the British Parliament, as it now is, cannot bind itself or any 
future Parliament not to repeal or amend any law it passes. 

Bryce and Sidgwick classify states according as they have 
flexible or rigid constitutions. 

Writlen Un- Written 

Italy.* U. Kingdom. 

U. S. A. 

France. 

In flexible constitutions all laws stand on the same level ; 
in rigid constitutions there are two kinds of laws, one higher 
than the other and more universally potent and there are like- 
wise two legislative authorities one superior and capable of 
legislating for all purposes, the other inferior and capable of 
legislating only as far as the superior authority has given it the 
right to do so. 

Flexible constitutions arc older than rigid ones. It is not 
till the growth of some scheme of representation has made 
familiar the distinction between the authority of the people 
themselves and of their representatives, that truly rigid consti- 
tutions appear, for it is not still then that a method suggests 
itself of enacting a kind of law superior to that which the 
ordinary legislative body creates. 

According to Seeley, the great disadvantage to a flexible 
constitution is the ease with which fundamental changes may 
be made and thus unless the nation be of a conservative tem- 
perament, valuable institutions may be swept away by a gust 
of unpopularity. The corresponding disadvantages of a rigid 
constitution are that clearly expedient changes are difficult to 


Flexible Rigid 

\J, Kingdom. U. S. A. 

Italy. France. 
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accomplish ; hence danger of Revolution. Further, when 
changes are proposed, the attention of statesmen and citizens 
may be directed more to discussing the legality of the propos- 
ed changes than their practical expediency. This further in- 
volves a dilficulty in finding a proper authority for deciding 
those points of disputed legality. Sidgwick is against the refer- 
endum as a solution because the general body of citizens are 
not qualified to judge on such matters. It would thus be best 
assigned to the judiciary. But certain precautions must here 
also be observed : (i ) that the judiciary be not drawn into party 
conflict (2 ) that the legislative and excutivc bodies should not 
have too great powers in the disnaissal or appointment of judges. 

Thus the ordinary legislation should have at least the })ower 
of initiating the changes in the constitution and the restraints 
on legislation which are left to the judiciary to interpret and 
apply, should be reduced to a minimum. 

Significance and Scope of the Constitution—The 

Constitution of a state may not alTect the essential character 
of the government of that state, since the ‘obedience of the 
subjects has its root not in contract but in force'. Yet consti- 
tutions are of great importance because they express the 
character and history of a country and indicate the sanctions 
on which the government rests. 

As we have .seen the constitution should ‘include all those 
undamental laivs or rules by which the powers of the govern- 
ment the rights of the governed, and the relations between the 
two are adjusted'. But an actual written constitution often 
includes more than this. Thus in the ca.se of U. S. A. the 
experience of loo years has shown the possibility of corruption 
in the legislature itself and hence, to safe-guard the interests of 
the people, many clauses have been inserted in the various 
constitutions of the American states which are not of the 
nature of fundamental laws. 



A HAND-BOOK OF POLITICAL PHILOSOPHY. 


85 


Amendment of the Constitution— In Great Britain 
and Hungary, the constitution may be ammended by the 
ordinary legal processes. Tlie same is also true of Italy, but 
with most written constitutions a special method of revision is 
prescribed necessitating a more deliberate and difficult process. 
Thus in Spain, the election of a special parliament is required. 
In France the method is more simple. A revision can be 
adopted by a joint ^session of the Chamber of Deputies and of 
the wSenate, a provi.sion originally framed in the hope of easily 
converting the Republic into a monarchy. On the other hand, 
the process, in the case of the United States of America, is 
extremely complicated. 

In Austria and Switzerland after an amendment to the 
constitution has been accepted by the Parliament it is then 
submitted to the votes of the people by means of Referendum. 

k 2. Different forms of the State. 

Though in essence all .states are alike in as much as they 
possess the fundamental elements of a population, a fixed 
territory, unity and government, yet a classification of states 
is possible on the basis of the structure of their governments. 
Governmental functions of administrative (^or executive), legis- 
lative and judicial work may in one Country be exercised by 
a .single per.son according to the constitution or fundamental 
laws of that country. The constitution of a different country 
may allow these powers to be exercised by a few best citizens. 
^Thus evidently there may be a classification of states according 
to the structure of their governments 

Some writers seem to ignore the difference between forms 
of state' and ‘forms of government’ and thus confuse the 
two terms Slate and Government. In an early chapter of 
this book the difference between these two terms has been 
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clearly set forth. Prof. Burgess differentiates them by saying 
that the term government designates the ordinary mechanism 
of administration, while state designates the supreme body 
having absolute legal power. The fact is that government is 
one of the essential elements constituting a State. Hence 
there need be no confusion between ‘forms of government’ 
and ‘forms of state.' The different forms of government 
constitute the basis of classification of States. 

Forms of Government— By ‘forms of government’ we 
mean to express the idea whether the functions of governjnent 
are exercised by a single person or a body of person etc. ; in 
the former case we have a monarchy, in the latter case, either 
an oligarchy or an aristocracy. Thus monarchies, aristocracies, 
democracies— are so manyf orms of government. This is one 
way of testing and explaining forms of government. But there 
are other tests of governmental forms. These are firstly, 
whether the government is inunediate or representative. Imme- 
diate government is that form in which the state exercises 
directly the functions of government. This form of govern- 
ment must always be unlimited, no matter whether the state be 
monarchic, aristocratic or democratic. Representative govern- 
ment is that form in which the state vests the power of govern- 
ment is an organi.sation or in organisations more or less 
distinct from its own organisation. 

The second test is whether the government is centralised or 
dual i.e., whether all governmental authority is concentrated in 
in a single organisation, or whether the state distributes the 
powers of government between two classes of organisations 
which are so far independent of each other, that the one 
cannot destroy the other or limit the powers of the other or 
encroach on the sphere of the other as determined by the state 
in the constitution e, g., a federal government like that of 
U. S. A. 
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The third test of government forms is whether the govern- 
ment is hereditary or elective. 

The fourth test is whether the government is Presidential 
or Parliamentary P 

Thus to understand the meaning of ‘forms of government* 
we should not only look to monarchies, aristocracies and 
'democracies, but also to some other material tests indicated 
above. 

• 

Aristotle s Classif!cati6n~Ethical and Numerical 

basis — The classification of the different forms of state dates 
back to Aristotle, and although the centuries which have passed 
since his lime have brought with them many changes, his 
classification may still give us guidance. 

Starting from an ethical point .of view, Aristotle divides 
states into and 3^7//, or into normal and perverted 
The distinction between these two classes is that in the good 
state the rulers rule for the good of the community. In the 
bad states they rule for their own advantage. The three good 
forms^are : (i) Monarchy, or the rule of an individual; (2) 
Aristocracy, or the rule of the feiv best ; and (3) Polity, or the 
rule of the majority modified by aristocratic and oligarchical 
elements, and exercised in the interests of the whole state. 
The three bad forms are (a) Tyranny or despotism i.e., the rule 
of a monarch in his own interests solely ; (b) (Oligarchy, the 
rule of the few rich in their own interests ; (c) Democracy, the 
rule of the mob or poor men for their own interests and often 
at the expense of the rich. Of the perverted forms, Tyranny 
is the worst and democracy, the least bad. 

The principal upon which Aristotle proceeds would seem 
to be division according to number, i.e.. according to the 
number of people in whose hands the government rests. 

* Burgess, Political Science^ Vol, 11, pp. i^io. 
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•Aristocracy' as distinguished from ‘Polity* is the rule of the 
few, as distinct from the rule of the many. Oligarchy, again, 
is the rule of the few rich, as distinct from the many poor. 

Aristotle does not, however, keep entirely to this basis of 
classification. He points out, for example, that it is rule by 
the rich which is at the basis of his definition of Oligarchy, the 
7iu?}iber of rulers being theoretically unimportant. As a matter 
of fact, however, the rich are always few in number ; so that 
for all practical purposes government by the rich becomes 
government by the few. We have seen also that Aristotle's 
first division of constitutions is into good and bad, a division 
whicli is certainly not made on the basis merely of number 
of rulers. 

Monarchy — A true Monarchy where an individual can be 
found, who is by nature fitted to rule is the best form of 
government. Put Aristotle hints that it is hardly a possible 
form. Further, the absolute form of kingship is particularly 
dangerous, because the king in this case is placed above the 
law and becomes an irresponsible ruler. ^lonarchy was the 
earliest form of government. Because the states were small, 
people of pre-eminent virtue were very few, and so it was 
comparatively easy to choose one or two of tliem for special 
political power. 

Tyranny— Monarchy easily passes into dVranny, which 
Aristotle defines as Hhe irresponsible exercise of rule over 
subjects, all of whom are the equals and superiors of the ruler, 
for the advantage of the ruler and not of the subjects,* That 
is, the tyrannical ruler rules for his own interests entirely and 
cares nothing for the desires or needs of the people. 

Aristocracy — Aristotle seems to mean by aristocracy the 
rule of the best (the lit. meaning of Aristos — best). But what 
does ‘best’ mean } Does it mean best in character or best in ' 
blood } In some places, Aristotle .seems to incline to the 
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former as Plato does in his ‘Republic’. But in other places 
he lakes it in the Spartan sense i, in relation to purity of 
descent. The advantages of Sparta were that the two kings 
checked each other and the nobles or Kphors were selected 
from the best families. Aristocracy is distinguished from 
Oligarchy and Democracy by its superior birth or rank. This 
keeps it proudly aloof from mixing with democrats and is free 
from petty and sordid ambitions which appeal to Democracy. 
At other times Arfstotle seems. to incline to define Aristocracy 
in terms of virtue and he finally decides that the best form of 
government is not aristocracy but Foliteia. By this term 
Aristotle seems to mean the rule of the middle classes and 
thus including the best people in the sense of virtue, energy 
and finance rather than blood. Aristocracy has many faults, 
the ch'ef of which is arrogance and this often provokes the 
common people into Revolution the French Revolution. 

01ig*archy — Means the rule of the few over many (Oligoi 
—few). 'The advantage of this is that rule is better carried on 
by the few than by the many. But it depends on a right selec- 
tion to get the proper few. In this respect Aristotle thinks 
tint Oligarchy is inferior to Aristocrac\ which is also the rule 
of the few but where tlie few are carefully selected from 
good families. In this aspect Oligarchy is inferior because any 
one of whatever birth may find his way into the government 
of an Oligarchy, specially if he is rich. 

Polity — Both Democracy and Polity rest upon the 
principle that the many, though individually inferior to the 
few, will be collectively wiser and more, virtuous, and also 
upon the pi inciple that equality in one point, e, g,, personal 
freedom, is absolute equality. All men should have equal 
power if they are free citizens and there should be no other 
kind of qualification. This, of course, leads to the rule of the 
majority. 
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The distinction between Polity and extreme Democracy is 
that Democracy keeps more closely to the principle just laid 
down. It also holds that the rule of the majority may 
be made so absolute as to leave the interests of the 
minority out of account. Polity, on the other hand, in 
the stricter meaning of the word, has been described as a 
fusion of Oligarchy and Democracy t, the Democracy is 
tempered by the introduction of Oligarchic elements, though 
the total result is nearer Depiocracy tlfan Oligarchy. A 
Polity differs from an Aristocracy in that while an Aristocracy 
represents personal freedom, ivealth and virtue, a Polity 
represents only personal freedom and 7vealth and com- 
j)aratively little of the latter. Aristotle, on the whole, 
seems to think that Polity is the best practical kind of consti; 
tution,. It corresponds to the natural equality of the citizens. 
The alteration of rulers allows for the identification oi the good 
man and the good citizen, and this alteration is possible only 
in a Polity or a Democracy. Aristotle argues that there should 
hQ safeguard against the absolute rule of the majority. He would 
make arrangements, therefore, for a combination-majority of 
both rich and poor, so that the rich might have influence in the 
state somewhat larger than their mere numbers would allow 
them. A true Polity would seem to depend upon the supre- 
macy of the middle classes, and according to Aristotle only 
that state is secure where the middle classes have the chief 
power in their hands. 

DeniOCra.cy — The characterfstics of Democracy are that 
all citizens are eligible for a{)pointment to oflices of state and 
are appointed by all. Rule is by alteration, and every magis- 
strate has only a short tenure of office. In order to prevent 
oppression of the rich by useless prosecutions it should be 
arranged that all fines realised should be devoted to the 
service of the gods. 
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Aristotelian Cycle or the historical succession of 
the different forms of gfovernment according* to 
Aristotle — Aristotle believes that different forms of Govern- 
ment succeed one another in a more or less fixed order of 
development. I'he earliest form is. as we have seen, a 
iNfonarchy. 'fhe Monarch is apt to become tyrannical, d'his 
leads to revolution, and the nuble leaders of the revolution 
seiz<^ the chief power of the state and form themselves into 
an aristocracy. This again will degenerate into an Oligarchy 
wdiich wHll be followed by a Polity, at first ruling for the good 
of the wdiole but afterwards degenerating into an extreme 
democracy in which the interests of the poor are alone con- 
sidered. 'I'he Democracy will probably be again succeeded by 
a powerful monarchy. 

Though in some cases Aristotle's C ycle has been supported 
!)y the facts of History (as for example, in the French Revo- 
lution, democracy giving place to the strong imperial rule of 
Napoleon) yet on the whole it must be confessed that changes 
of (jovernment have not ahvays taken this course. A monarchy 
if it is overthrown, tends to be followx'd directly by democracy 
without any intervening aristocratic changes. 

Criticism of Aristotle s Classifleation Aristotle has 
been criticised because he based his classification on numbers 
but we have already seen that he introduced other classifica- 
tions as well good and bad). Bluntschli cirticises Aristotle 
because he leaves out Theocracy i.e , states in which there iS 
no human ruler but the Supreme powder is attributed to God. 
Others again have objected that Aristotle has not included the 
mixed state. Cicero considered the Roman state to be a 
mixed state. 

But the real criticism of Aristotle’s classification lies in its 
inadequacy. His terms Monarchy, Democracy etc., as applied 
to the complex organisation of modern states, lead to confusion. 
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Russia and Great Britain, according to lii« division, should be 
called monarchies as in each country there is a sovereign. But 
there is a gult of difference between these two Monarchies. 
Thus it is seen that his division offers no adequate treUment 
of constitutional or limited monarchies. Again, if a democracy 
means, as Aiistotle's polity does, a system of government 
where the political power resides in the mass of the people 
U. S. A. and Great Britain ought to be classed together ; but 
we know that there is much formal difference between the 
governments of these two countries. 

In other ways, too, Aristotle’s classification does not offer 
an adeijuate treatment of the subject. For instance, it does 
not take account of the <listinction between a federal and a 
uniiarv government. Moreover, it makes no ‘distinction be- 
tween governments according to the differences of the consti- 
tutional relation of legislature and executive*^ 

T'here are many other methods of classification of forms 
of state, for example, we may classify states according to 
the amount of control which the people have over the Ciovern- 
ment t. e. according to the distribution of political rights 
amongst the people. We might then have the classification of 
(i) unfree, (li) half-free (iii) tree. Monarchy might fall into any 
of these classes according to the amount of control which the 
people have over the king. Tyranny is of course iinfree ; 
Aristocracy in which only a portion of the people has 
political rights, would be put in the class of half-free. 
Democracy is free as far as the majority are concerned 
but it may become a tyranny of the majority over the 
minoriy. 

Montesquieu, Rousseau and i^luntschli have each tried to 
improve upon Aristotle's classification, but the same inade- 

f.eacock, Elements of Political Science, p. Ii6. 



A HAND-BOOK OF FOLITICAI, PHILOSOPHY. 


93 


quacy as applied to the complex organisation of modern slates, 
attaches to their classifications. 


Montesijuieu attempted in his ‘Spirit of Laws,' a division of 
states according, to republican, monarchical and despotic form 
of governments. By republican, he means a government where 
the people as a body has the sovereign power ; monarchical, 
where a single man governs, but onlv by fixed and established 
taivs ; despotic, where a single person governs without any law 
but according to His will. 

Bluntschli simply adds another normal form of state 


theocracy, to the 3 normal States of Artistotle 
^ y^kodevn classification— Following most modern writers, 
'l^rof. I.eacock presents a classification of slates, based on the 


location of supreme legal poirer and also on the prominent 
feat urse of exist, ng governments. 

He classifies modern states, first of all, into despotic /. e., 
wliere the supreme legal power is in the hands of one person, 
and democratic /. e., where the supreme legal power is in the 
hands of the majority of the people, or their representatives. 
He next subdivides democracies into limited monarchies (i.e., 
governments with the nominal headship of a personal 
sovereign) and republics ( i.e., where the chief executive is 
appointed by the people ). His further divisions depend on 
the two other prominent features of existing governments. 
— fi) Whether the Government is [Unitary or Federal. In a 
Unitary Government, the authority of provincial bodies is 
derived from the Central (jovernment, the latter being legally 
empowered to put an end to the organs of local authority. In 
a federal Government, the central and local authorities remain 


side by side, neither being legally competent to destroy the 
other. France is a Unitary, United States of America is a 
Federal Government, (ii) Whether the Government is Parlia- 
nwitarv or Non- Parliament ary. In England and France we 
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have a Parliamentary or responsible form of government that 
is to say, the executive is virtually appointed by, and holds 
oHice during the pleasure of, the legislative body. The 
government of the IJ.S.A. is non-Parliamentary because the 
legislature does neither appoint nor dismiss the evecutive. 
Prof. Leacock’s division of modern slates is given below : — 

Modern States 


O espotic 

(powers in the hands (>f 
one man.) 
(Russia.) 


Democratic 

( power in the hands of 
the majority or their 
representatives). 

I 


Limited Republic 

Monarchy. i 


i I ) ' 

Unitary. Federal. Unitar\. Federal. 

r""' I I ■ 

Parlia. Non- Parlia- Non- 

mentary. Parlia- meniary. Parlia- 

( France.) mentary. (Swit/er- mentary, 
(Columbia) land) (U.S A.) 

' 1 

Parliamentary. Ncr-Parliamentar> . 

(Australia,) (German Empire.) 

I.eaving Ari.stotle, we may consider the four fundamental 
forms of Government — viz. Theocracy, Monarchy, Aristocraev 
and Democracy. But before we do that let us glance at the 
differences between the Aristotelian State and the state of fnodern 
^hnes, 

'Differences between Aristotle's state and the state 
of modern times — There are great differences between Aris- 
totle’s State and the State of modern times. For this reason 


Parlismen- Non-Farlia- 
tary. mentary. 

(U.K.) (Prussia.) 
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though the wsame political term^ may be used the conceptioin 
corresponding to them may be quite different. 

(a) The Aristotelian State was a City State. As Seeley 
says (p. 32) “Aristotle is silent about all slates which are not 
also cities. Politics with Aristotle, should be translated not 
into science of states but into Science of Cities.” Politicians since 
his time have almost forgotten the important fact that most 
modern states are what may be called conntry-states. The im- 
portant point about this disthiction is the great difference in 
population. This difference brings many other important 
differences in its train. In a large country state, there may 
be differences of language which makes the task of Govern- 
mel more complicated. The difference of population also 
introduces the difference between direct democracy and 
indirect or representative democracy. In a large state it is 
impossible that everyone should lake part directly in the 
Government. 

yb) Another difference is the growth of individuality in 
modern times. In ancient times a single individunl was of 
little consequence. He was simply the kinsman of some one 
else or a member of the state and of no account except as a 
member of the state. He had no independent right. He was 
simply a fraction of the state. Now in modern times he might 
be said to be an integer in the state. Many influences led to 
this modern emphasis upon .individuality. One of the most 
important influences in Europe was the influence of Christianity 
with its assertion of individual rights, and its demand that every 
man should live according to the dictates of his own conscience. 
Then the Teutonic institutions introduced the idea of allegiance 
to an individual rather than to the state. At the close of the 
middle ages also the Renaissance and the Reformation were 
powerful influences in increasing the sense of individual, worth, 
• The Renaissance freed men from the bonds of authority in 
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intellectual matters and encouraged them to observe and to 
reason on their own account. The reformation in its revolt 
from the authority of the Roman catholic CTurch re-emphasis- 
ed the Christian demand that each individual should have 
liberty of conscience. 

(t) Coming to.^differences in regard to the parlitular fonm 
of constitution, we observe first tliat in a sense the modern 
absolute monarch has more power than the ancient monarch. 
He can legislate whereas the asicient monarch hardly knew 
what legislation meant and to a great extent followed custom. 
Constitutional monarchy again in modern times involves far 
more restrictions upon the power of the monarch than was the 
case in ancient time. In regard to aristocracy, the differenceis 
that in ancient times they looked upon themselves as the state. 
All outside their own privileged class were of no account what- 
soever. In modern times they look upon themselves as hold- 
ing their power in trust for the nation as a whole. As 
Woodrow Wilson says 'an ancient aristocracy 
state, the English aristocracy merely controlled the state* 
Ancient aristocracy monopolised power, office c\i\d dtizensh ip 
as well. ^lodern aristocracy monopolise still poiver and office 
but not citizenship. The greatest difference is in regard to 
democracy. The ancient democracies were really only wide 
aristocracies. In most cases the active citizens constituted 
perhaps only a minority of the total population. This minority 
had leisure for political life only because their work was done 
for them by artizans and slaves wholly without political rights. 
Further, the difference in population involves the great differ 
ence between direct democracy and indirect or representative 
democracy. The ancient states were so small that the people 
were able to take a, direct part in the Government, In modern 
times they can take part in the (Government only through 
their elected representatives. We may note in passing that 
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for lliis reason modern democracies are hardly so pure a 
form of Democracy as ancient Democracy. The elected 
representatives tend to form themselves into a privileo^ed 
.class and thus an aristocratic element is introduced into 
Democracy. 

§ 3. — Theocracy. 

'Fheocracy is a form of State which belongs to the infancy 
of the human race,’ It represents the rule of (iod. In the 
early youth of humanity the sense of dependence upon the 
divine being and the influence of (iod. upon the life and 
-education of men was direct and powerful. Theocracy 
involves the preponderant influence of the priests who are 
supposed to understand the will and utterances of (lod. 7/ 
(ioi’s not no 2 if cxi^t nnywherv. \ but a historical example is 
Israel which claimed to have (iod as ruler the (jovernment 
was more religious than civil. The earlier history of Islam 
also exhibits the Theocratic idea which still persists 
in shadow in the Caliphate of the Sultan of Turkey. 
The ■Nladhi of Soudan also favoured the T'heoeralic 
theory. 

The ordinary characteristics of theocratic Stales are ( a ) 
a close intermixture of law and religion, with a preponderance 
in favour of the religious elements: ( b) the principle of 
authority is exalted to a superhuman height, /. c, the ruler is 
raised to an inaccessible height and becomes omnipotent ; 
{ c ) organs of (jOvernment are imperfectly developed and very 
often unchangeable ; ( 7) the secular magistrates, are subor- 
dinate to the priests \ { e ) harsh criminal jurisdiction and 
cruel punishment prevail ; {/') the education of the people 
is entirely in the hands of the priest class. 

* Bluntschli, T/ieot'V of the State, P. 354, 

7 
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§ 4. — Monarchy. 

Monarchy varies widely in its forms from despotism to the 
most moderate constitutional Monarchy. Despotism is really 
savage form found only in countries in past ages that were 
passing towards Monarchy. It may have been an original 
form, hut when we see it, it is reall}’ a transition from theo- 
cracy to kingship. Despotism is intolerable where people 
have rights. There are sometimes despotic monarchs ix, 
monarchs who approach despotism but they are exceptions 
and are usually hampered by a constitution. There are 
various limitations of Monarchy which prevent it from be- 
coming despotic (i)the powers of the nobility (2) the 
area of law and justice which is presided over by judges. 

( This materially circumscribes the [)ower of the monarch and 
prevents him from becoming despotic ). (3) The constitution, 
which regulates not only the suhjucts but also the ruler, is a 
distinct discouragement of despotic attempts. 

History of Monarchy— In tracing the history of 

monarchy we have first to notice : — 

Family kingship'-\\ was formed among the (Ireeks 
and early (rermans, where the king was king in virtue of 
belonging to a given family which was mythologically connecled 
with the Gods% 

(b) National Monarchy — \\. was formed in ancient Rome 
where Romulus became the first king not in virtue of any 
kingly descent but because he was the founder of the city. 
In that case kingship was a personal magistracy and the king 
was the high priest of the nation as well. Thus the Roman 
king was a human and a national ruler, neither divine nor 
hereditary. He wielded almost despotic power. He had the 
whole military forces of the state at his disposal and the 
absolute Government of the richest and most important 
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provinces. He decided on ([uestions of foreign Policy and 
appointed all the most important officials. 

(c) The feudal Monarchy — It depends upon personal 
fealty of vassals to the king. This was very largely a Norman 
idea and was carried by them into various parts of Europe 
and into England. Sometimes it took the form of absolute 
submission of the vassals to the kings, sometimes the vassals 
enjoyed a large amount of independence. In France the real 
sovereign was not the king bift the vassals, each in his own 
dominion. The English vassals were attached to the crown 
by the homage they rendered for their fiefs. 

It was obvious that the stronger the nobles were, the less 
was the king's supremacy over them. But this again was a 
personal method. The people in the humblest lanks disliked 
the feudal monarchy because of the multiplicity of masters. 
“ They had, sometimes a king, sometimes the nobles — but always 
exactions* The king was regarded as the head of the army 
under feudalism. He was also regarded as the supreme judge 
to whom final appeal lay. But he was not allowed to raise 
taxes by himself ; that had to be done in conjuntion with the 
vassals. 

(d) Monarchy limited by class Pranleges— Gx2iA\x2My iht 
Feudal monarchy became developed into a monarchy limited by 
class privileges. The nobles began to act as a body and to 
control the administrative and judicial powers of the king. 
The administrative powers of the king were greatly hampered 
by the fact that his orders had to be carried out by officials 
who possessed a very considerable amount of independence. 
His legal decisions also were not always his own. In reality 
he had often simply to carry out decisions made by the courts 
of law or by other princes. Over military arrangements, he 
had a very limited power as the forces of the nation were to a 
great extent under the immediate control of the nobles and if 
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mercenaries were employed, the means of paying them could 
be provided for only with the consent of the nobles. (General 
taxation also was in the hands of the nobles. 

( e) Absolute Alouarchy — I'he limited kind of monarchy (as 
described above) did not immediately pass into modern con- 
stitutional monarchy. There was a reaction, on the continent, 
in the direction of absolute monarchy, especially in P'rance and 
Spain. In France it came after the feudal monarchy which 
was set aside m the reign of Louis XI (1461 — 1483). In 
Spain it rose under Philip II (1556 — 98). In P'rance tlie 
highest level of absolute monarchy was 1 cached in the reign of 
Louis XIV who concentiaied the whole force within himself 
i. he completely identified the state with his own person 
His personal welfare was the welfare of the state, his individual 
rights were the rights of the state. Political iheorists, jurists 
and ecclesiastics all united in spreading this idea. Then began 
the reaction and in the 17th and i8th centuries the omnipot- 
ence of the state was emphasised. This culminated in the 
French Revolution. In Pmgland the only approach to absolute 
monarchy was made by James II and the result was that he 
had to leave Fngland. Absolute monarchy has now almost 
vanished from Europe except in Russia. \Jp till recently 
Turkey had an absolute monarchy, but apparently it has be- 
come a constitutional monarchy. The Empire of (Germany is 
sometimes called an absolute monarchy but it is also governed 
by the council of the Empire and the Reichstag. 

09 Constitutional Mofiarchy : — (.Constitutional morjarchy 
such as is found in England, (Germany, Austria, Italy etc, is 
a monarchy which is limited by a constitution i.e,, in which the 
initiative power of the sovereign is limited by the constitution 
which provides for parliamentary and cabinet jui isdiction. 
Each such jurisdiction is a limitation of the original powers 
of the sovereign. These powers have mostly been curtailed in 
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Great Britain which is the most limited monarchy in Europe. 
In England the king has a good deal of personal influence in 
vaiious directions but the policv of the country is not dictated 
by him but by the cabinet. 

fn (iermany the constitutional monarchy leaves a good 
deal of initiativ * to the sovereign. Me has larg^'ly in his han.is 
the shaping of the foreign policy of the Empire and control of 
the army. He is na ore or less the autocrat in these depart- 
ments but in the very important mauer of raising money he is 
helpless. That is the function of Parliament. Again in matters 
of law and jurisprudence he is almost without any power. 
But still the (German Emperors retain several of the features of 
absolute monarch}', l)y controlling and making important ap- 
pointments in the goveinment, as well as in diplomacy. 

The various stages of conversion of absolute 
monarchy into constitutional monarchy are inter- 
esting. 

I. England-~(<0 In England, in the leign of John the 
battle was fought and when the nobles won, they forced John 
to issue the Magna Charta. (^) A second stage was reached 
when the king s rights were declared to be not dhnne but human 
like those of the Lords and Commons (C harles. 1 ) (c) Another 
stage was reached in 1689 by the Declaration of rights which 
secured the right of the Parliament over the king, (d) A 
further-step was taken when the ministers were declared to be 
responsible to Parliament for the Government of the country. 
Consequently the king was freed from responsibility and power. 
Parliament grantstaxes, controls the executive Government. 
But the judicial administration is made independent both of 
the sovereign and of Politics. 

II. France —Mediaeval monarchy in France was of the 
absolute variety but after the Revolution it has been more 
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or less constitutional. Nepoleon was determined to make it 
democratic, but his attention was so much occupied with the 
military concerns that he was hardly a constitutional monarch 
but rather a military dictator. 

After his fall, the throne came to Louis XVI II who j^ave a 
charter granting constitutional rights as a gilt from the King, 
Still the French King had more power than the English King 
of the same period. 

In 1830 there was a small »evolution in France and the 
result was that the constitutional rights granted in the d jar ter 
were made into a reality. 

In 1848 there was another Revolution in France and a 
Republic was formed. Louis Napoleon seized his opportunity 
and in course of time the Republic voted itself into an Empire. 

In 1870 came the Franco- Prussian war which shattered 
the Empire and drove Napoleon into exile. I'hen began the 
Republic which lasts still now for 43 years. 

Ill- Germany'— The Holy Roman Empire came to an 
end in 1806. It had been for more than a century previous 
merely irbminal. Fhe power had passed from the l^mperor to 
the constituent kingdoms. Out of the ruins of the Empire 
rose Prussia as a great independent state. Frederick the Oreat 
of Prussia (1740-1786) may be considered as the father of con- 
stitutional monarchy in Europe. He regarded the king as a 
servant of the Slate and subordinated royal rights to royal 
duties. In 1815 the (Confederation of German states was made 
and they adopted Constitutional monachy. These States were 
Nassau, Luxemburg, Hanover, Hesse, Bavaria, Buden, Wurtem 
burg, Saxe-Meinengem. Then they formed chambers on 
English and French models. In 1847 Prussia became a limited 
monarchy. In 1858 Austria was compelled to consider a con- 
stitution and in i86t it came into force. In the war between 
Austria and Prussia, in 1866, Prussia, defeated Austria, and 
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became at once the most pn^minent state in the Teutonic 
federation^ In 1867 at the instance of Prussia the north- 
fjerman federation was formed. 'Fhat was an arrangement to 
have a common policy for the constituent States in foreign and 
military matters. The Prussian king was taken as President 
and the leading administrator was the Federal Chancellor. 

'Vhc German Empire in 1871 after the defeat of the 
French This was really an expansion of the Hun des rath. 
Hut it now appointed an hni])tfior i^iz. ihe king of Prussia, a 
<'ouncil of the Empire consisting of king and princes of 
Onstituent States, and an Imnerial Parliament, Reichstag. 
I'his really is a federation rather than an Empire and it may 
he (jiiestioned-whether the German Emperor is the ruler of 
(Jermany or the President of its Federation. 

Every country in Euro})e exce})l Russia an<i Turkey is 
now constiutional. Turkey has b'-en granted a constitution 
but it has not yet begun work. 

False Idea of Constitutional Monarchy : A constitu- 
tional monarchy is distinctly limited hut there is misappre- 
hension as to the extent of limitation. Many theories ot 
constitutional monarchies which have been put forward have 
practically reduced the king to a non-entity. It was said, 
for example, by Rousseau that 'f/ie people 7 vilL the king executes.^ 
This makes a separation between the king and the people and 
reduces the king to a mere servant of the people. Much the 
same result follows from the formula that the king has a right 
to rule and goifern, but does not exercise it. This leaves the 
king with a mere empty title. He becomes a mere symbol at 
the head of the state instead of a living and active individual, 
and moreover, his personal character becomes a matter of indif- 
ference, There is little difference between this and the formula 
of M. Thiers that 'the kinc^ reigns hut dnex not govern 
word ‘govern’ here means to undertake the practical direction 
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of the policy of the state. To refuse this to the king is tc 
deprive him of all real power and leave him with only a forma 
and empty dignity. Probably the mistake here arose from r 
confusion between governmeiit and ‘administration.’ I'he king 
certainly docs not concern himself with tlie details of govern- 
ment, which are referred to by the word administration, but 
this does not mean that lie is deprived of the right of govern- 
ment in the wide sense of the word. All sucli attempts woidd 
seem to reduce the king to a more non-entity and to imply r 
separation between the king and the people. 


General Characteristics of Constitutional Mon- 
archy ‘Constitutional iVIonarchy,* says Hliintschli, ‘is a com- 
bination of all the other forms of State. It preserves the 
greatest variety without sacrificing the harmony, and unity of 
the whole.' 

'The best way of realising the position of a constitutio^§3i^ 
monarch is to consider him as an integral part of the con^S 
tution. He is not above the constitution nor outside it 
7viffiin it. He is not merely a lifeless (igure-hcad : he start(t^ 
above the other members of the state and can exercise 
rights of a free personality. lUit his powers and dignity 
regulated by the constitution which he musl respect and carj^ 
out. He is bound to obey the laws ol the state. He can oi^fs 
expect and demand obedience as regulated by the Constituti^^ 
and the laws. He has a very small share in legislati"^\! 
powers and none in financial decisions. In administration t^ 
king has a coiiNiderable [lower in some countries hut very little 
in others. But this power he exercises in co-operation with 
his ministers, for the king’s decrees and commands are not 
valid until the royal signature has been countersigned by a 
minister. Ministers are absolutely responsible for legislation 
and administration. The king has no responsibility, h’urther 
the king has no authority over jurisprudence and justice. 
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The fundamenlal principle o/ monarchy is (a) the personal 
elevation of the king as the organ of supreme power, [b) con- 
centration of the highest powers in the king. Legally the 
ving is definitely recognised as the seat of authority and 
initative. Hut as a matter of fact he only acts in accordance 
with the advice of his ministers. He alone can give the royal 
assent which makes a hill become a law. Constitutional 
nonarchy avoids, two opposite extremes : (i) that the king is a 
puj^pet ; and (ii) that the king is the only ruler. 


§ 5. —Aristocracy. 

The word aristocracy in modern Knglish means people of 
)lue blood i.e. members of the noble families. But as' used 
m (ireek j)olitics it means the rule of the higher classes In 
Sparta there was a race of nobles who ruled over the common 
mass. These nobles began with the beginnings of Sparta 
and tlieir families retained political rights by heredity. In 
Sparta it was |)ossit)le because they were a small people, but 
this kind of (iovernmenl would not be possible in a modern 
Kurofiean first class power, '1 he Spartans were divided into 
3 clas>es — Sparliati, I’erioci and Helots. All political power 
was in the lunds of the first cl r<ss. All the public and private 
concerns of life were looked after by the State. The Spartan 
constitution consisted of z kings, a senate {i,e. Council of 
Klders) of 30. an assembly of all the citizens (i,e. members of 
the first class) above 30 years of age and 5 Ephors. (iradually 
all t)olitical powers were centred in their hands. 

The Roman Republic was according to Bluntschli the most 
powerful aristocracy the world has ever seen. 'I'he Roman 
Patricians kept in their own hands the high offices of the state. 
Hut ultimately the Patricians Mere compelled to throw open 
all the highest offices to the Plebeians. The Senate was the 
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highest council in Rome and was essentially aristocratic. It was 
originally an aristocracy of birth, but later became an aristocracy 
of office. The Roman aristocracy was remarkable for its edu- 
cation, wealth and knowledge and experience in public affairs. 

Many of the medixn^al (iovernments might be described 
as aristocratic. Feudalism was aristocratic in (Government 
from one point of view. 

In modern times there is a strong and increasing aversion 
to allowing the hereditary principle such overwhelming in- 
fluence as it had in ancient times. 

iV. B. rhere is no aristocratic state \n mofiern Fairof^e in 
its technical sense. France and Switzerland are republics ; 
the rest are monarchies more or less limited, except Russia. 
Rut aristocracy prevails in many countries. The Knglish 
aristocracy is usually considered and is usually regarded as the 
most representative in the world. l"or it has no foolish law 
of intermarriages, for by it new blood is frequently brought 
into old families. Again the ranks of the nobility are recruited 
from governors, soldiers, plutocrats, scientific men and other 
distinguished men and thus a nohitity of genius lose up within 
the aristocracy of blood I'his makes it more comprehensive 
and more sympathetic and more representative. 

The phases of Aristocracy Aristocracy varies in different 
countries. It is sometimes based on birth, sometimes on old 
age, sometimes on learning, sometimes on military genius. 

Demerits It is usually characterised by (i) External 
pomp (ii) Harshness of rule (iii) Excessive rigidity and (iv) 
h'xclusive attention to hereditary right. 

Merits : — Aristotle says, the character of aristocracy is 
virtue, that of democracy, freedom. It is the rule of the best 
men. According to Montesquieu the essential principle of 
aristocracy is moderation but really it is moral and intellectual 
superiority that constitutes the essential principle. One good 
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fealure of arislociacy is that they show ^reat respect for law, 
and order. 

Oligrarchy. — It is more a theoielic division of state than 
a real stale, li means the (iovernment of the few and 
belongs somewhere between an aiistocracy and a democracy 
Aristotle says that an Oligarchy tt^nds to become an aristocracy, 
blit it has this distinction that while the aristocracy of Aristotle 
depends upon heredity the leaders of an oligarchy may be 
taken from any class on persoiaal grounds such as the posses- 
sion of influence or wealth. In modern times the possession 
of wealth gives opportunities for intellectual culture which 
rai.ses often the ability of the wealthy above the average level 
of the masse^’. So the teini Oligarchy while originally imply- 
ing only the j)Ossession of wealth has come also to imply 
indirectly the qualities which were included by Aristotle under 
the heading of aristocray. 

The Oligarchy is rate in ancient (ireece. Sometime Sparta 
is said to be an ( )ligarchy but we have seen that it is an 
aristocracy, and although every aristocracy is an Oligarchy, 
the two are technically distinct. For examples of Oligarchy 
we must come down to mediaeval times. Venice was an 
Oligarchy in so far as it was governed by the council of Ten. 
Another example is Morence which was technically a republic 
and, at any time, a tyranny but it became a more or less 
hereditary appanage of the House of Medeci. 

An Oligarchy has certain advantages in that a feiv dispose 
of the affairs of the many. Hut it has great disadvantages 
for these few may not adeijuately govern and satisfy the mass 
of the people Indeed Venice became almost a Trades-Union 
and was very jealous in its legislation so as to prevent trade 
rivals 'I'he tendency of Oligarchies is either to become aris- 
tocracies or democracies. The Oli^a^archy is /he least stable form 
of Government, 
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§ 6. — Democracy. 

The principle of Democracy is that the chief political power 
should be in the hands of the people themselves. It is divided 
into two classes — Representative and Direct. In the former 
case the citizens do not attempt to legislate hut elect represen- 
tatives ; in the latter case the citizens in public assembly 
manage the method of legislation or at least control a part 
of the process. 

Direct Democracies — are not found in modern history 
but in ancient (Ireece there was an example of it in Athens 
where the Ecclesia had all im])ortant business brought before 
it and every citizen had the right to speak. 'I'he decisions of 
the Kcclcsia were final. 

It appointed ambassadors, decided c|uestions of peace and 
war, and the extension of franchise. It controlled the finances. 
Besides, it had to approve and sanction building of temples, 
roads and public edifices. The people of Athens were perhaps 
the only people of anlKiuity that could adecpiately discharge 
the method of legislation. They were exceptionally intelligent. 
But even in Athens the Kcclesia sometimes erred through 
popular excitement. 'The Ecclesia was counteracted a little by 
the Boule ( /. e, the Council of 500 ) ; but from B, C. 510 on- 
wards the Kcclesia was supreme. The Executive Officers in 
Athens were called Archons. 'Fhese were chosen from the 
whole people by lot. 

MoritS — Direct democracy has the merit of discussing 
public affairs in the full body of citizens. Direct Democracy 
certainly exercises to some extent an elevating influence upon 
the citizens. Their faculties are developed and the individual 
is encouraged to take interest in public affairs. There is very 
little temptation to legislation on behalf of a particular 
class. 
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Demerits — The defects of direct democracy are (i) freedom 
from control enjoyed by the democratic body, (ii) its im- 
patience of any authority (iii) its liability to popular passions 
and (iv) its mass movements. A furth-^r defect is that excessive 
attention is paid to equality and none to qualify. And outstand- 
ing man is logically impossible in a democracy. Hence the 
Athenian device of Ostracism by which a citizen might be 
exiled if he acquired preponderating influence in the state. 

Tlie principles ®f direct democracy are freedom and equality. 
Kveryone was to have a share in the government and everyone 
the ' same kind of share. In order that all should acquire 
equal chances, appointment to olhces was by lot and lest any 
should acquire permanent supeiiority there were freequent 
changes of ollicials. 

Conditions of Direct Democracy— A direct democracy 
is only possible in a small state where an assembly of all the 
citizens may be possible. The other condition is that the 
citizens should have sufficient leisure for political business 
and in order that this may be .secured life must either be 
exceedingly simple or the greater part of the ordinary work 
of the citizens must be done by slaves. 

Indirect Democracy and the Electorate-Represen- 
tative Democracies have been rendered necessary by the 
great size of modern states. It is simply impossible for all 
citizens to meet together in one assembly and hence they elect 
representatives who shall carry on the work of government. 

The word ‘Electorate’ means the proportion of the entire 
ciiizen body that are active citizens^ that is to say, that may at 
any time or in any way legally exercise governing authority. 
The electorate includes only those who enjoy the right to vote 
in a country. In a pure democracy the electorate would coin- 
cide with the entire citizen body and would directly exercise 
all governmental authority. But in modern typical democratic 
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states the electorate or voters are only a f factional part of 
the entire population and even this fraciic^nal part does not 
exercise all governing powers, which leside in elected officials 
and representatives. The limitati<jns put upon the extent of 
the electorate are various such as a certain minimum age-limit, 
sex. citizenship, property cpialifications, and mental and moral 
qualifications Thus tlie election of officials and representa- 
lives is made by the citizens except the lunatics, criminals, 
persons un ier certain age, and »fj.) till now, women. 

Hence a modern democfacy, (in as much as the electorate 
is only a fractional minority of the whole po[)filalion and in so 
far as the governmenial power lesides in elected officials and 
representatives of the people,) is not so pure a democracy as 
the ancient direct democracy. 

Control of the people over the Government in 
Modern Democratic States*- The actual political authority 
exerted by the mass of citizens is determined by the control 
exercised by the electorate over the other organs of govern- 
ment : (a) Representalion and eleciioji are the two means 
by which the electorate keeps in touch with the other organs 
of government, (b) Frequent elections and desire for re- 
election make the representatives confirm to the wishes of the 
electoral body and act in accordance with their desire, {e) 
By means of recall a rule by which a certain number of 
voters by petition may demand a t)opuIar vote as to whether 
or not a certain elected official shall remain in office) the 
electorate may remove its representatives, {d) Public opinion 
bv means of public meetings, petitions and the press also 
indirectly influence the action of the government, (e) The 
electorate exercises a powerful influence over the government 
by means of political parties. 

We have not yet exhausted the amount of controlling 
authority of the people in matters of government. In some 
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democracies certain functions in direct interference are reserved 
to the people. They may, for example, vote directly on con- 
stitutional laws and sometimes even on other laws of great 
importance. There may be want is called a Referendum. 
according to which no law is valid until it lias received the 
direct sanction of the people. Or again, the people may have 
the right of Initiative, that is, they may be allowed to decide by 
vote what measures are to be brought before the legislature. 
Then again, the people may have what is known as Plebiscite, 
in which a certain question is submitted to popular vote. 

Representative democracy is found in Kurope, in France, 
and in North America ; also to a certain extent in Switzerland ; 
but Switzerland is partly a direct democracy in as much as 
many questions arc referred to the whole people for settling. 
England though technically a monarchy is really a democracy. 

Aristocratic tendencies of Modern Democracy —In a 
typical modern democracy, the people govern through the offi- 
cials and legislate and control the administration through the re- 
presentatives. I'he introduction of the representative principle 
involves a departure from the rule that one man is, as good as 
another for the purposes of government. The representatives 
chosen must be qualified men /.e?., those who have the requisite 
skill in matters of government. The representatives form or 
have a tendency to, a kind of aristocratic group of rulers. Thus 
Sidgwick says, ‘'Modern democracy is really a combination of 
aristocracy and democracy,*' Further, if the members of the 
"legislature are unpaid, an oligarchic element is introduced 
because in this case, only men with a private income will have 
suflicient leisure for Parliamentary work. 

This aristocratic and oligarchic element may, however, vary 
greatly. It may be decreased by the use of such measures as the 
Referendum (i.e., right of the people to have all measures and 
acts passed by the federal council or assembly referred to them ; 
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^ until these measures receive the sanction of the people, they 
are not valid) and the po 7 ver of Initiative, Also the members of 
the Legislature may be given what is called a Mandate i,e., 
they may receive full instructions form their constituents as to 
how they are to vote on any particular question and may not 
be allowed to exercise their own independent judgment. 
Again, there may be frequent elections to Parliament , so the 
representatives may be made to give an account of their doings 
comparatively often to their eleflors. 

On the other hand, the aristocratic element will be strongs 
if the durati'j 1 of Parliament is long, if there is a habit of 
choosing representatives of proved ability and leaving them 
untrammelled by pledges or mandate, and finally, if*.e\ecutive 
appointments are given to the persons best (pialified to hold 
them and not simply by rotation or by lot. 

The increasing aristocratic tendencies of modern democracy 
is shown by the pre vale tit Cabinet system of government which 
wields enormous powers in the state. Cabinet ministers form a 
council of, say some, 23 members who are chosen from 
amongst the members of the legislature, who again are elected 
by the people generally. This council of ministers practically 
guide the state. Though we often say that in a dcmociatic 
country the people rule, yet it is the aristocratic Council of 
ministers which is at the top and governs the country. 

A recent article in ‘-'rhe Nation,” called the Re-statement 
of democracy, emphasises the aristocratic tendencies of modern 
democracy. ‘‘ Fhe member of Parliament,” it points out, “is apt 
to consider that he knows much better than the people what 
their real interests are. He distingui.shes the real or rational 
will of thi people from the crude, irrational will which they 
are often inclined to express. The members of Parliament also 
are under the control of the cabinet ministers, so that the peo- 
ple’s will is twice modified before it is put into effect. It is the 
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little aristocracy of Cabinet which determines what laws shall 
be passed how much nv>ney shall be spent etc.'' 

This aristocratic element does this benefit to the country 
that it prevents mob-rule. Representative democracy is very 
secure against Revolution, because the people, at fairly frequent 
intervals have the power of continuing or over-throwing the 
existing government. The government-making power is, in all 
countries, ultimately in the hands of ilie people. But, in demo- 
cratic governments, this governtiient-making power of the people 
is organised and is felt at every step and is not left to find an 
out-let through the irregular methods of Revolution. 

Democracies do not have the show and display of aristo- 
cracies but they are more conversant with the needs of the 
lower clas ses and they take a more sympathetic interest in 
^^he poor. 

>'?<3lJiiiteP9ar--Suffrag’e— —and Negroes — The 

electoral body in a country is not, as we have already seen, 
identical with the whole body of citizens. Citizenship means 
membership of a State. A citizen owes the state allegiance 
and in return for it may claim })rotection. The natives or 
citizens of a st<ite have, as a rule, the following rights ; — the 
right of permanent residence, the right to protection, the right 
to exercise voting power, the right to hold a public office. The 
aliens can only claim the second right and in some countries 
under certain conditions, the third right also. But even this 
power of voting is not given to all the citizens of the state. 
The electorate body constitutes only a minor part of the 
citizens of a state. The democratic tendency of the 19th 
century tended in many countries to extend this voting pri- 
vilege among the people so as to be compatible with the idea 
of 'Universal suffrage.’ J 3 ut even in countries where this 
principle of 'Universal suffrage’ is the rule, the people entitled 
vote represent only an insignificant fraction of the whole 
8 
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people. Insane persons, idiots and criminals are excluded from 
voting, as also the minors, and this exclvision is reasonable. Jkit 
there seems no reason why adults with no mental derangement 
should be excluded. In this category fall the ivoinen and the 
Nef^roes. The main reasons alleged by ■Mill for the direct 
participation of women in the state are : {a) The object of re- 
presentation is crood (foi^ernment to ivhich ivomen and 7 nen are 
equally entiled. But the women an not represented . 'Fhis 
contention seems cpiite invalid. A mere hoy of lo may claim 
to exercise this right u[)on tiie .same ground. Hence tlie right 
to be well-governed does not involve the right to take part in 
or lo control, the Government ; (2) ivomeu are given the same 
rights as men in private laiv, they should also be given the same 
right in public law. But public interests are more varied and 
complex than mere [)rivate interests ; (3) rnany nations which 
denv all political rights to wometi, bestow the supreme power of 
government upon a queen. But this is not a general rule. How- 
ever, the strongest argument that has been forwarded in favour 
of Woman Suffrage is that women are as qualified as men or at 
least sufficiently qualified. 

“Against these arguments it has been urged that women, 
being mentally inferior to men in tho.se particular aptitudes 
required for the proper exercise of political right, had better be 
excluded. It is also claimed that women arc for the most part 
dependent for their political convictions on the opinions of a 
husband, father or other male relation ; they are thus already 
represented in an indirect fa.shion, and to give them a vote 
would unfairly duplicate the voting power of their male 
relations.'* Blunl.schli argues against Woman Suffrage on 
the following grounds : Longstanding usage in all civilized 
nations goes against any new change ; womanly virtues, such 


♦ Leacock’s Elements of Volitical Science, 
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as love, housewifely skill, a line sensibility, sweetnees of 
character etc., would suffer terribly, if they mix in public 
duties and political struggles ; history is against it ; the manly 
character of the state would be weakened by the admixture of 
feminine weakness and susceptibility ; lastly, political struggles 
would become more passionate and less amenable to the 
guidance of reason. 

Though women are up till now excluded from a direct 
share in public affairs, their imlirect influence on the public 
welfare is immense. “More patient than man, she can help 
him to bear suffering without being humiliated by it ; her 
devotion rouses him to sacrifice himself for his country, and 
her admiration of his courage incites him to deserve it.’" 
(bluntschli, p. 208). 

The political rights of women form still the subject of much 
discussion. In the U. S. A. full suffrage has been granted to 
women in some states both for local and state elections. In 
Europe as yet women cannot vote at Parliamentary elections 
but can do so in local eleciions. Women are granted full 
suffrage in New Zealand and in the states of Australia. A party 
of women, in England, called the ‘•suffragetes’’ committed 
unlawful excesses in their agitations to get full suffrage for 
women but with no good result. 

Women are excluded as unfit to vote and the Negroes were 
also at first excluded on the same ground. But recently the 
negroes were given in southern states of America the power to 
vote. It is sometimes asked are not educated imglish women 
better qualified than the.se negroes ^ 

§ 7. — City States. 

City states are a distinctive feature ot ancient Greece where 
until the rise of Macedon the tendency was to create small 
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§ 8. iMixed form of State. 

Some writers including Aristotle himself favour the idea 
that there is a fourth form of state — the so-called mixed form 
of state -in addition to Monarchy, Aristocarcy an^l Demo- 
cracy. By a mixed state is meant that in any given state. 
Monarchy, or Aristocracy or Democracy, may be supreme, but 
this supreme one is tempered by the presence of the others. 
For example monarchy may be^ tempered either by aristocracy 
or democracy or by both. 

Bluntschli very properly condemns the notion that there is 
a mixed form of state, aflirming that one of the elements in 
what appears as the mixed form always holds the balance of 
power, and .the other elements are really but limitations 
upon it. 

But the true reason for the rejection of the mixed form 
from the classification of states is that the state is and must he 
a unit. Its essence as sovereignty demands this. Upon 
a careful examination of the so-called mixed slate, it will be 
found either that no one of the elements, nor any combina- 
tion of the cDments, is the state, or that one of them is the 
state and the others are parts of the government. The state is 
supreme with unlimited power and to say that the controlling 
element is limited by other elements is equivalent to say that 
ultimate sovereignty is limited which it is not, for the element 
that can put limitations upon other elements, will become the 
sovereign element, and the other elements only subservient to 
it. Hence there is no such form of state as the mixed form. 

§ 9. The Composite or compound form 
of the State. 

Hy the word composite, Bluntschli means not a mixture of 
Monarchy, Aristocracy and Democracy in one single state, 
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hut a slate consisting oi parts which are also stales or organi- 
sed like states. It is a Horn of state in which the sovereignty 
is divided between the union and tlie states forming the same. 
In composite states it is possible that the constitutions of the 
parts may be very different from one another especially is this 
likely to happen if there is difference of race or nationality 
between die various parts Among such composite states we 
ma) notice the following forms : - 

(i) A chief state ruling over subject dependencies. 

(ii ) 'rhe Protectorate of a chief state over smaller state 
The Turkish Kmpiie. 

(iii) The mother country and her colonies, A full dis- 
cussion of the relation between the mother country and the 
colonies will be found at the end of this chapter. 

(iv) A confederation — In this the states have 

full dignity and independence except in special circumstances 
when joint action is necessary. 

'Fhere is no permanent central (lovernment. no Ofgans for 
('onlinuous legislation, (iovernmenl, and jurisdiction. I'here 
is only a central ( ommittee or Hoaril, which meets and acts 
when occasion requires it. ‘A confederacy' says Prof. Leacock, 
*is not a single state. It is a collection of independent sovereign 
bodies united on stated terms for certain purposes. Each of 
them is. legally, free to withdraw from the confederacy when 
it pleases. A confederacy cannot, therefore, be permanent and 
indissolvable'. The most prominent example of a confederation 
in ancient times was the celebrated Achaean League. In 
modern times we have had the early Swiss confederation, the 
several (lerman confederacies eU. They were composed of 
states, which were practically all imlependent. Sovereignty 
remained unimpaired with the component slates The members 
of the confederacy did not uni/e ; they simply agreed, as equals^ 
to act in concert touching certain matters of common interest. 
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(v) A Federation or a Federal State is a single state. 
It is not a mere relationship existing between separate states. 
In this the collective (iovernrnent has a complete organisation. 
‘Confederation and federal state Iiave this peculiarity in com- 
mon, that they are both constituted by the association, of dis- 
tinct independent states : but under a confederation these 
states practically remain distinct and independent, while within 
a federal state they are practically welded together into a 
single state, such a federal union becomes legally indissolvable 
except by constitutional amending process. 

Woodrow Wilson mentions the following distinguishing 
features of the federal state : (r/) A Permanent surrender on 
the part of the constituent states of their right to act inde- 
pendently of each other in matters which touch the common 
interest, and the conseciuent fusion of these communities, in 
respect of these matters, into what is practically a single state. 
{b) The Federal state possesses a special body of federal law 
and a special federal jurisprudence in which is expressed the 
national authority of the compound state. This is not a law 
agreed to by the constituent communities but it is the spoken 
will of the new community, the union, (c) There results a new 
conception of sovereignty. The functions of political authority 
are divided. In certain spheres of action the federal Ciovern- 
ment stands as the supreme head and the ultimate authority 
e,g.. in the conduct of war and defence^ the control of foreign 
affairs and the poiver to raise nionev (f<nd without these three 
functions no federal state can exist j. In other spheres of 
action the constituent states still act with the full autonomy 
of independent states. 'Phe powers possessed by these com- 
ponent states are independent and self-sufficient neither given 
nor subject to be taken away, by the federal Government. 

It is important to notice that all modern federal states 
have written constitutions, the reason being that delicate 
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co-ordinate rights and functions as are characteristics of fede- 
ralism must be carefully defined, each set of authorities must 
have its definite commission. 

We have seen before that one of the most notable features 
of Political Evolution has been the increasing si/c of the terri- 
tory brought into a single state. Two different processes can 
increase the territory of a state — the one is concjnest and the 
other is the principle of deliberate federal union whereby a 
basis of compromis*e is affordec^ permitting the political junction 
of previous states which are too closely connected by situation, 
langdage, and customs to remain apart, but which are loo 
unlike in area, local customs etc., to permit of complete 
amalgamation.'* 

This principle of federation played a prominent part in the 
development of modern states. This principle underlies the 
formation of the Ibiited States of America aud the German 
Empire. This principle and not that of conquest is likely to be 
followed in future l)ecausc this federal principle secured union 
of different states without sacrificing the individual life and 
political susceptibilities of the component parts. If in any 
distant future the ‘Universal State' be a reality, it will be 
effected through this process. 

It is an important point to notice that from the history 
of modern federal stales it is plain that the ‘strong tendency 
of such organisation is towards the transmutation of the federal 
into a unitary state. After the union is once firmly established, 
not in the interest only but also in the affections of the people, 
.the drift would seem to be in all cases towards consolidation,' 
Reasons for this tendency to entrust the central government 
with a wider sphere of authority are not far to seek. Different 
states merge their jealousies and self-interests into the ‘wider 
outlook that accompanies a large national life.' Economic 
barriers have been broken down by the rapid means of 
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communication, exchange of goods etc: Political as well as 
industrial amalgamation has been brought about. 

The Colonies — Of ancient times present a sharp contrast 
to the modern Colonies. Grecian colonies were private enter- 
prises, resulting from various causes such as redundant popula- 
tion, political dissensions at home, love of foreign travels, 
prospects of trade with foreigners, and the colonies were, to all 
intents and piirpost-s, independent. The relation was one of 
lilial affection and respect. The Roman colonies were state- 
colonies within the territories of the state and their functions 
were simply to Romanise the people. Towards the end'of the 
middle ages great geographical discoveries were made due to 
the Renaissance movement and the invention of mariner’s com- 
pass and as a result attempts at colonization were made first by 
the Spaniards and ihe Portuguese and then by the Dutch and 
subsequently by the French and the English. 

'The Spanish and the Portuguese C’olonial system was 
extremely selfish. The colonial establishments were regarded 
solely as a source of profit to the conijuerors without any due 
regard to the self-government or liberty of trade. 'Phe result of 
this short-sighted policy was that the .Spanish colonies revolted 
from the mother countries and became independent. 

The English Colonial policy of the i8th century was also 
selfish — the resources, trade etc, of the ("olonies should be 
employed to enrich the mother country. Hut the French were 
more judicious than the f’nglish and followed a disinterested 
policy with regard to their Colonies. Hut fortune was against 
them. The English could build a C’olonial Empire whereas 
the French failed to do so. The interested policy of the 
English wiih regard to their Colonies lost them America. From 
after that time this policy has been changed. Self-Govern- 
ment were bestowed on communities capable managing 
their own affairs without any reservation of powers on the 
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pan of Kngland with regard to tariff ()iiesiioHS and the* 
(jiiesiions of imperial defence. 

'The principles adopted now in the administration of Colo- 
nies are these. I'he government adopted in each Colony must 
he in harmony with the historical, geographical, social, racial 
conilitions etc., of that Colony. Full autonomy to some 
("olonies and [)art’al self-government such as Municipal Gov- 
ernment to others is the rule. But the crown retains in each 
case certain power of conlroJ, — the Governor, the Executive 
head of the colony etc., are directly appointed by the crown ; 
ihe’crown reserves a veto upon all colonial legislation ; the 
judicial committee of the Privy council is the final court of 
appeal for Colonial cases. 

IC Hnperial Federation— of Ent'land lo- 

✓^vards the large self-governing Colonies as to their political 
tuturo that was current half a century ago has been replaced 
hy an alni(.)st universal desire to drair closer the bonds that 
('onnect Kngland with her self-governing Colonies. Reasons 
foi such a desire are not far to seek. Increasing population 
and the ecomonic pro^res^ of these Colonies add much weight 
to their importance. Fifty years ago the uleal as U) the future 
ixditical destiny of these Colonies 7ihis independence. But the 
desire for a closer union has thrown this ideal into the back- 
ground. Another cause of this strong desire for union is found 
in England's dependence on other lonntries for food. She has 
t eased to be self-sustaining. The increasinif size and impor- 
tance of for f’ign powers has also caused or threatens to cause 
Englanil to adopt an imperial plan to make her.^elf slronr^ and 
influential among the states of the world. 'I'he vast increase 
in the armaments of European countries has forced England to 
assutne a burden to which she thinks her self-governing Colonies 
also should contribute as they equally participate in the bene- 
fit resulted therefrom. I/astlv, the desire for> federation has 
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been hastened bv tlie success of the (government in the 

United Stales America, (Germany, Switzerland etc. 

It may be noticed that only the self-governing Colonies 
are under our observation. Dependencies {e, India) and the 
crown colonies are not involved here. 

1 he existing connection between the self-governing Colonies^ 
and Kngland is that of common citizenship and a naval pro- 
tection on the part of Kngland to which the colonies make only 
a trifling contribution. But thcc imperative needs of strong 
imperial defence force Kngland to maintain a sufficient navy 
the heavy burden of which makes her want the ( olonies to 
bear their share and this cannot be done without giving these 
Colonies some voice in tlie matter. 

Steps towards a (loser Kngland desires a closer 

political and financial connection, the Colonies are interested 
mainly a strengthening commercial relations. Afuch advance 
has been made in this direction. Steamship lines and sub- 
marine cables have been promoted, penny postage has 

been established, and preferential tariffs have been enacted by 
almost all the self-governing Colonies. 

But the only important steps towards a closer political 
connection have been the recent Imperial ( onferences held 
every four years in which the English Prime Minister and 
the Colonial Secretary and the Premiers and other delegates of 
the self-governing Colonies meet and consult. But it is still a 
Congress of diplomats rather than an organ of (iovernment. 

Geographical reasons forbid a "complete (imalgamation,' 
The idea therefore of an Imperial Federation of all the self- 
governing Colonies has been put forward by influential men. 
But there are grave difficulties in framing Federal Authority. 
Direct rep? esentation itom ihc Colonies to the present F^ar- 
liament of Britian is not, first of all, an easy task. Again to 
admit Colonial members to Parliament for all purposes is to 
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pul Kn-gland in an awkward position for measures relating 
solely to England will then be discussed and decided by Colo- 
nial representatives. To admit them for imperial purposes 
alofie would mean change of ministry very frequently because 
the ministry might have majority to-day, lose it to-morrow due 
to the fact that representatives from different Colonies are not 
of one mind nor do they represent the interests of one country. 
Hence there ought in be a separate Federal Parliament com- 
posed of representatives from different Colonies as well as from 
I^ngland. Here also we meet with dilliculties. There may be 
a dispute as to the location of this Parliament. Then again, 
the Parliament of England would become a subordinate legisla- 
ture. The result will be that the foreign relations of the Em- 
pire might be conducted by men who were not in accord with 
the English ministers. Hence there are numerous obstacles 
to this plan of Imperial Federation. C,)uestion of revenue also 
stands an obstacle to this idea. 



CHAPTER IX. 


End of the State. 

1 S thti state an end in itself or only a means ? 'rhe ancwil 
* vieiv was. of course, tliat the state ivas an end in itself, 
and that the individual could demand no rights independently 
of this end. Kverything existed for the State. All individual 
efforts were directed towards the welfare of the State. I'he 
individual had no separate existence apart from the State He 
was a fraction of the state. In modern times there has been a 
reaction in the opposite direction from after the time of 
Rousseau who wrf)te “the public safety is nothing unless the 
individuals enjo}' security.” The State, accordinf^ to the modern 
view, would be simply a means of securing individual welfare. 
In the words of Macaulay ‘Societies and laws exist only for 
the object of increasing the sum of private happiness.’ The 
State is a mere institution having for its end the welfare of 
individuals. 

The best way is to combine both views. Jiisl <is a jiicture 
may be both an end in itself and also a means towards the 
livelihood of the artist, so a state may be an end in itself and 
at the same time a means towards the happiness of the 
individuals composing it. We must not lose the State in the 
individuals neither must we .sacrifice the individuals to it. 
Various false and inadequate views of the end of the state have 
been held : (i) the State exists for the sake of the ruling power. 
This theory supports much despotism and oppression, (ii) 
The state exists simply to carry out God’s will. Though every 
state is contributing to God's purpose for the world, it cannot 
be argued that any actual form of Government is the immediate 
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expression of the will of God. If it were so, each country 
would blindly adhere to the form of its own Ciovernment. (iii) 
It is sometimes stated that Morality is the end of the state. 
But we have seen that spheres of Kthics and of politics arc 
distinct. Morality is internal whereas Politics is external. 
Legal requirements may be definitely formulated whereas 
moral rules must be left vague, (iv) Sometimes it is said that 
general happiness is the end of the state. But is not happiness 
in a great measure independent of State action ^ Can we make 
a man happy by an Act of Parliament } Happiness comes from 
spiritual sources which the state cannot touch, (v) The end 
of wState, according to Aristotle, is public welfare and it seems 
sufficiently comprehensive. Respect for law and order is en- 
couraged and public spirit is maintained. Sidgwick prefers 
this end to any other. Bluntschli says the end is “the develop- 
ment of national capacities, the perfecting of the national life 
and finally its completion." 

We may call Bluntschli \s theory, the nationalistic theory of 
the state. He says just as the lifetask of ever}' individual is to 
develop his capacity and manifest his essence, so the state- 
person should try to dcNclop the latent powers of the nation 
and manifest its capabilities. 

According to his theory the state is the indwidual ivrit 
large, that is to say, the state is a person on a large scale. Now 
we saw that J. S. Mill was rather wrong in his statement that 
individuality may develop singly and alone without coming in 
contact with other individualities. Similarly it would be wrong 
to think that national individuality may develop singly and 
selfishly. If a state is to be regarded as a person it must 
develop like a person among others. Hence Biuntschli’s 
nationalistic view of the end of the state is inadequate. 

Writers are not unanimous on the purpose and aims of the 
State. Von Holtzendorff, who made' the most elaborate and 
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advanced treatment of the subject, held that the state has a 
triple end. The lirst is poiver. The State must constitute 
itself in suflicient power to preserve its existence and position 
against other states, and its authority over all individuals and 
associations of individuals within itself. The second is indivi- 
dual liberty. The state must mark out a sphere of free action 
for the individual and must protect it against encroachment on 
the part of its own government and other individuals. The 
third is general ivelfare, which the state must secure by main- 
taining peace and order and by aiding and educating its sub- 
jects. Thus Von Holtzendorff loses sight of the ultimate end 
of the state in contemplating the 3 immediate ends, which 
considered from the standpoint of the ultimate end, are nothing 
but means. On the other hand, Hegel, in considering that 
•morality is the end of the state* seems to lose sight of the 
proximate ends in the ultimate end. 

The best way of realising the true ends of the state is to 
distinguish between the ultimate and the immediate ends of the 
state. Prof. Burgess makes this distinction and says, ‘the 
ultimate end is the perfection of humantiy— -the civilization of 
the world.* In a universal world-state, human reason, per- 
fectly developed, would attain to universal command. This 
end is wholly spiritual, and corre.sponds to HegeTs morality. 
This end cannot be attained to without the help of the proxi- 
mate or immediate ends of the state. 

It will be many centuries before the whole of mankind 
can be organised as members of a ivorld-state. Mankind 
must first be organised politically by portions, before it can 
be organised as a whole. National states must be developed 
everywhere before the world-state can appear. It is within the 
national states that citizens should be trained so as to become 
members of that higher organisation, the world-state. What 
Bluntschli means by saying 'that the end of the state is the 
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development of the popular genius, the perfection of the 
popular life, is this secondary end of the state according to 
Prof. Purgcss. -The primary or proximate end of the slate,’ 
says Prof. Purgess, is government and liberty'. ‘The state 
must maintain peace and law. even if in doing so it crushes 
both individual freedom and national genius. Put as soon as 
the disposition to obey law and observe order is established, 
the state* must allow a sphere of individual liberty and 
gradually widen it ns civilization advances. We may put the 
views of Prof. Purgess as follows ; fhe primary end of the 
state is goventmeul and liheriy. J'irst of all the state must 
establish the reign of |)eace and of law. This is the first step 
out of barbarism ; and when it shall have been substantially 
taken, and law and order established, the state must mark out 
a spliere of individual autonomy. The Secondary end of the 
state iji the working out of the national civilization and the 
development of national genius for which national states are 
the best instruments. The Ultimate nd is the civilization of 
the world— the perfecting of humanity. 



CHAPTER X. 


Structure or Organisation of the 
Government. 

I r means the arrangement for the practical administration 
of a state and the functions of the different sections into 
which the government of a country is divided. We shall 
here consider not the structure of any particular government 
hut the structure of government in general. Every government 
has to perform duties of a diverse character. These various 
functions which the government is called upon to perform 
are best divided between the f-egislative, Executive and Judi- 
cial bodies. 

.Since the time of Aristotle the main functions w'hich have 
been kept in view in considering the structure of the state 
have been three, viz . — the Legislative (called by Aristotle deli- 
berative), the Executive and the Judicial. The.se are founded 
upon the natural requirements which become evident in any 
act of government. For example, in any case of civil trans- 
gression there must be first of all a law' in relation to which 
the transgression may be estimated. Then there will be a 
process of judgment as to whether the law has been actually 
broken or not. Finally, if it is decided that the law' has been 
broken, there will be the necessity of carrying out some ade- 
quate punishment. In these considerations we have the germ 
of the three functions though not, of course, an adequate 
description of them. 

Some have tried to describe the relation of the three powers 
to one another by means of a logical syllogism. The Legisla- 
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live power determines the rule or the major premis ; the / 
Judicial power subsumes a particular case under it ; and the 
Kxecutive powder carries out the conclusion. This is of course 
an extremely artificial description. 

We may then accept the fact that these 3 powers are neces- 
sary in a State. 

Separation of the three powers i—ln primitive com- 
munities' these three functions are often performed by the 
same person or persons. But^it is obvious that this will often 
lead to tyranny. If the king, for example, has the power at 
once to make the laws and carry them out, there is no security 
against the most arbitrary injustice. The classical quotation 
on this subject is from Montesquieu. 

“If Legislative and Kxecutive powers are united in the 
person or even in the same body of magistrates, there is no 
liberty, because people are afraid that the monarch or the 
senate may make tyrannical laws in order to administer them 
tyrannically. There is no liberty, again, if the Judicial power 
is not separate from the Legislature and the Executive, If it 
is joined to the I.egislature, the life and death of the citizens 
may be arbitrarily disposed of, for the judge would be the 
legislator. If it be joined to the executive power, the judge 
may have the force of an oppressor.” 

The Legislative and the Executive powers should not be 
combined because on the one hand the Legislature being a 
large and representative body is not fitted for the rapid and 
decisive action which is often demanded of the Executive; 
and on the other hand, the Executive, especially in its dealings 
with the liberties of individuals, needs to be restrained within 
the limits of law. 

The Legislative and the Judicial functions should not be 
united because this would weaken the distinction between law 
, as it is and law as it ought to be. In other words, the judge 
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would feel his liberty to decide every particular case according 
to his opinion as to what ought to be the law upon the subject. 
Further, the judicial function requires special training and 
knowledge of law which is not required for [legislation. 

The Executive and the Judicial functions should not be 
united because this would weaken the restraints u[)on the 
executive oflicials. There must be an independent tribunal 
by which it may be decided whether the official has been 
acting within his rights or not. , 

(jenerally speaking, we may say that the reasons for separa- 
tion are two : First, negative ;'~'iiamely, avoidance of tyranny ; 
Second, positive ; — namely, greater elficiency arising from 
division of labour. 

Combination of Functions This sei)aration of func- 
tion must not be carried so far as to destroy the unity of the 
state. We must not think that it is advisable to set up three 
independent powers in the state. There is a genera! relation 
between the three powers and the Legislature fnay be said to 
exercise a kind o/ ge?ieral control. 

Legislation and administration ought to go hand in liand. 
Laws must receive the lest of their wisdom at the hands of 
administration ; the adtiiinistration must take its energy and 
its policy from legislation. The vital connection between the 
two is well illustrated in the matter of money appropriation 
for the support of administration. Legislators hold the purse- 
strings of the nation : only with their consent can taxes be 
raised. But the administrators require money for tht^ir work 
and hence they are dependent upon the [legislature, 'fhe 
administrators must explain the necessity for money asked 
before the Legislature grants it. Hence there should be a per- 
fect understanding between the Executive and the Legislature. 

Further, the three powers interact with one another as 
regards their functions. The Legislature exercises executive 
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powers in as much as the members of the executive must ’ 
approve their actions to the Legislature and must act within 
the limits of law laid down by the Legislature. Again, though 
the Legislature does not, as a rule, deal in an official manner 
with individual cases, yet there are certain exceptional cases 
in which the individual cases have to be dealt with by the 
Legislature. It seems advisable that judicial proceedings 
against highly placed members of the executive or the judica- 
ture should be undertaken by'the Legislature. 

'I'hc Executive often performs legislative functions in as 
much as it has a considerable amount to do in guiding the 
general business of the Legislature and determining what 
matters shall be discussed. Further, it has to lay down laws 
for the conduct of its own othcials. It also exercises judical 
functions when it decides whether its own officials have been 
guilty of misconduct and what penalty should be assigned to 
them if they have been found guilty in this way. In regard 
to minor matters it is often extrerhely difficult to distinguish 
between the executive and the judicial functions. 

The Judicature exercises legislative functions in as much as 
a great deal of law isfounde.i upon precedents e., the decisions 
of judges in previous similar cases acquire the dignity of law. 
'I'hc judge thus becomes not only the interpreter of law but the 
maker of it. Again, the Judicature sometimes exercises execu- 
tive functions in as much as the judge is sometimes guided by 
expediency rather than by strict law just as the members of the 
executive are. Further, he often issues orders for the arrange- 
ment of business, methods of investigation etc,, which are of a . 
distinctly executive character. 

The Leg’islature is, as a rule, a representative body. This 
fact of representation gives the legislators a keen concern 
in the interests of the people for whom they have to legislate. 
As its name implies, the Legislature is entrusted with (a) tM 
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duty of makifig and altering laws. It will ultimately base these 
laws on the will of the people and will interpret the national 
wishes in which that will has been expressed. For legislation 
which does not command the moral assent of the people is 
foredoomed to failure and the passive resistance of large bodies 
of the citizens can make legislation null and void, {d) It will 
to a certain extent, codify and arrange existing laws. In 
most states it may not do this in a systematic manner. . ft 
will gradually build up the code of laws by means of statutes 
which have been framed to meet particular emergencies or to 
remedy special grievances, (c) It will also have control of the 
money required for carrying on the work of Government /. e., 
it will have the, power of taxation. There are reasons why 
this power of taxation should not be given to the Executive 
and it is fitting that the power should be exercised by the legis- 
lative body. This bod) as we have seen is representative and 
therefore will not be likely to contradict very seriously 
the wishes of the nation in regard to expenditure. Further 
legislation and fresh expenditure are often very intimately 
connected. It exercises many powers not purely legislative 
e,g,, deciding contested elections, appointing officials etc. 

The T^egislature is in a way superior to the other two organs 
of state, since it belongs to the Legislature to lay down general 
rules which the judicature has to a{)ply and in conformity to 
which the Executive has to work, or as Blunts chli puts it —all 
other functions belong to particular organs but legislation to 
the whole body-politic. T^egislation arranges the permanent 
relations of the state as a whole. 

The Legislature being primarily a deliberative body must 
as a rule, consist of many persons representing various interests. 
To avoid rash, hasty legislation the device of a cumbrous Par- 
liamentary procedure (such as three separate ‘reading' of a bill ; 
the Legislature divided into a series of Committees etc,) in 
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which an opposition can postpone decision by endless debate 
to force the majority to make concession to their views, has 
been adopted by all the chief Legislatures of the world. 

Utility of two Houses -The division of the Legislature 
into two houses has been accepted as a principle, as it secures 
a due amount of caution and reflection in the work of legisla- 
tion. Prof. Leacock says, “A single legislative house, un- 
checked by the revising power of another chamber associated 
with it, proves itself rash aneV irresponsible ; it is too much ex- 
posed to the influence of oratory; it is liable to a sudden 
access of extravagance or of retrenchment. Elected (in most 
cases) all at the same time, its members represent the opinions 
of the community at a particular moment and on particular 
issues. But the lapse of time and the appearance of new public 
questions may render a legislature such as this, quite out 
of harmony with public ojiinion long before its term has 
expired. 

Serious objections against a unicameral system we find in 
the words of the historian T.ecky, “T do not know of any 
government which is likely to be worse than the government of 
a single omnipotent demoncratic chamber.” In the words 
of Prof. Bagehot — the up])er house is a revising body. The 
upper house, being a permanent, hereditary body, (in England 
at least) is well adapted to check any hasty or revolutionary 
impulse of the time in the lower house. The inevitable 
healthy rivalry between the two Houses is sure to cause each 
to subject the measures of the other to careful scrutiny. But 
the disadvantage of the bicameral system is given by Amos 
in his ‘Science of Politics’ p. 245. “A common discussion 


Elements of Political Science^ p. 161. 
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in one broadly represeiitalive chamber must surpass in \alue 
any series of discussions conducted first by persons having 
exclusively one order of interests and afterwards by those 
having another order.*’ 

Composition of the two Houses— The members of the 
upper house hold their tenure of office in some countries by 
hereditary principle, in others by indiiect election or nomina- 
tion. The hereditary piinciple, if it does not already prevail in 
a community, will not be delibera'^ely brought* into operation in 
the composition of the upper house. The British House of 
Lord« is to a great extent based on the hereditary princii)le. 
The Senate of Italy consists of members who are af)pointed by 
the executive government. 'The system of apjiointrnent in as 
much as it secures the services of the ablest and most up- 
right men of the country is now-a-days ])refcrred to the other 
two systems of election and hereditary principle. The direct 
election of members for the lower house is the general prin- 
ciple in vogue in all countries. 

Relative powers of the two Houses \—ln Hicorv the 

two houses are in almosl all mailers 0/ legislation, equal and 
co-ordinate ; either house being entitled to originate a bill which 
in order to become a law, must get the consent of the other 
house. But the lower house only can originate bills referring 
to the raising and spending of money, the powers of the upper 
house in these matters being more or less limited. Adminis- 
tration cannot go on without money. Hence with regard to 
financial questions it seems reasonable that the wishes of the 
one or the other house should be made more or less decisive. 
And it is proper that this [lower should be given to the lower 
house the members of which are directly elected by the people 
and are best suited to look after the interests of the people 
whom they represent. Kven in other matters of legislation 
in practice,, the lower house has predominent influence in as 
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■— ch as the upper house has ultimately to give way to the 
«hes of the lower house. 

^ DirSCt Log^isldtion — Elsewhere we have described that the 
rjMwing distrust of representative Legislatures led the people 
pdopt the system of direct legislation. In some democracies 
^Switzerland ) certain functions in direct interference are 

If.. 'TUij 

^r^^^erved to the people, such as the submission of the laws to 
vote of the people ( i.e.. Referendum), the right of the 
iMjbple to introduce laws by petttion {eg.. Initiative) etc. This 
-*®tem is growing in favour at the present time, the representa- 
tive r!egislatures abusing the power delegated to them. 

M But we should remember ‘‘that making of laws requires a 
i^ecial training and experience, and that the interests of the 
^K)ple are really safer in the hands of carefully chosen legisla- 
tives then when submitted to the hazards of a popular vote.” 
Executive — d'he executive is concerned with action more 
deliberation. As promptness of decision and singleness 
.‘Ot\purpo«e are essentially necessary in the executive, the chief 
l^cers of the Executive are few as compared with the members 

I ^'imthe Legislature. 

The term Executive means those ollicers of the govern- 
l^nt, by whom the decisions and regulations of the Legislature 
put into practice. It is not, however, to be regarded as a 
®|re committee of the legislature. It is usually a semi-indepen- 
body, to which the legislature has delegated a considerable 
ounl of power, and over which the Legislature exercises 
y a general control. Thus the Executive implies two things : 
that there is a body of general principles either prescribed 
law’ or understood in practice on which the Executive pro- 
ids to act : {b) that the executive or administrative authority 
’•ample discretionary power within the limits of those general 
^^nciples of legislation to manage the affairs of the country 
.hout detriment to its interests. This discretionary power 
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e., the j)o\ver which is reserved to the executive to be exer- 
cised according to peculiarity of circumstances, is exercisec 
with regard to foreign relations such as declaring war, making 
treaties eic.. for which the Legislature cannot make permanent 
provisions. Hut in the narrow sense it often means the 
supreme head of the administration such as the President 
( of IT. S. A. ) together with his chief subordinates. In what 
follows we shall speak of the h'xecutive in the narrow sense of 
the term. 

The F.xecutive in complex and highly organised societies 
consists of a number of departments manned by experts. To 
each department is entrusted a definite section of the nation s 
business and the head of the department is a member of ’.the^ 
Cabinet or the Government. Now these members of the Cabi- 
net or ministers as they are called, must have in every country 
some supreme leader to guide them, otherwise they are apt to 
be without energy or success in policy, if not actually at odds 
with each other. 

The supreme head of the Kxecutive may be either heredi- 
tary or elect we. I.i Kngland the sovereign who in theory the 
supreme head of the Kxecutive enjoys a life tenure and this 
tenure passes to his heirs. In practice however, the supreme 
executive function is discharged by the Prime Minister who is 
almost omnipotent within the limits of the constitution In 
Germany also the sovereign is the head of the Kxecutive. His 
own will or that of the vice-gerent C'hancellor is the real 
centre and source of {)olicy, and the heads of department i. 
the ministers carry out that will in practice. Thus in hmgland 
and Germany the Kxecutive headship is hereditary, in 
one case it is only nominal and formal and in the other 
case it is real. 

In France and America the Executve headship is elective. 
In both countries the elected, presidents are the executive heads 
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of the Government. But in the case of America the President 
is in a very 7‘eal sense head of the Executive. In France the 
headship is nominal as we shall see afterwards. Thus we see 
that in the above four countries the ministers or heads of 
departments along with the supreme head whose power is 
either real or nominal, form the Executive. 

The subordinate members of each department are selected 
by the higher or leading members of the department. The 
Executive authority h <s a large* discretionary power and they 
must be trusted to manage the affairs of their departments 
^ven without instructions from Parliament. But in the interests 
of a country it is desirable that the heads of the departments 
should be co-ordinated in some common council. Obviously 
the head of a department is more or less temporary as his 
tenure depends on the life of his political party but the rests 
of the department is permanent. These subordinates who are 
permanent have certain conditions of appointment (<?. g., com- 
petitive examination ) but the dismissal from office of any 
subordinate is regarded as an exceptional measure to be 
justified only by extreme necessity. Even the heads of depart- 
ments are not sure of their positions. Political considerations 
may lead to their resignation or compulsory retirement at 
any time. 

Relation existing* between the Executive and the 
Leg’islatupe in Engriand, France, America and 
Germany — We have seen that the Executive and Legislature 
should go hand in hand, that is to say, there must be some 
relation between the Legislature and the Executive, for the 
power of making laws resides with the Legislature but the laws 
are carried out by the Executive. The simplest relation 
between the two could be the appointment of the Executive by 
the Legislature. But we shall see that this is not the case 
with all the four states viz^^ England, France, Germany, and the 
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United States of America. In England and France the Govern- 
ment is Parliamentary that is to say, the Executive is respon^ 
stble to the Legislature and the tenure of office of the Execu- 
tive is dependent on the will of the Legislature. But though 
both these (jovernments are Parliamentary, a gulf of difference 
between the cabinet or ministerial responsibility to the legisla- 
ture existing in France and that which exists in England. In 
England, the members of the cabinet must be members (»f the 
Legislature, either of the I.ords br of the Commons. They are 
nominated by the crown on the advice of the leader of the 
Political party which has a majority in the House of Commons 
and this leader becomes the Prime Minister. The members 
must all belong to this dominant party. As long as they enjoy 
the confidence of the House they continue in office and they 
are little interfered with by Parliament, but if any of their 
important measures be not approved of by the majority in the 
House of Commons, they resign in a body. While the Cabinet 
is thus directly under the control of Parliament, it at the same 
time shares the power and sovereignty of Parliament. The 
Executive is trusted to carry out the general instruction of 
Parliament at their own discretion. In matters (»f finance 
Parliament conrols the Cabinet but the Cabinet takes the initia- 
tive in matters of administration and suggests legislation. The 
Cabinet also dissolves the Parliament although technically it is 
the Sovereign who does so on the advice of the Cabinet. The 
Cabinet really declares war, although technically the king 
declares it. Hence the saying—/)/ England the Executive has 
power over Parliament rather than the Parliament has power 
over the Executive. They have complete leadership because of 
their complete responsibility to Parliament. 

In England the ministerial responsibility rests on custom 
and not on law. In Fiance, on the contrary, the ministerial 
responsibility rests on law. ‘‘The ministers are collectively * 
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responsible to the bhambers for the geneial policy of the 
Government.’* Their tenure of office is dependent upon the 
favour of the Houses. No policy of theirs could succeed with- 
out legislative approval and support, and when defeated on any 
measure they resign as in England. 'I'his is not all. I'he 
ministers are also subject to the control of the chambers 
through questions and interpellations, the latter of which means 
^'a special' and formal challenge of the policy of the cabinet 
upon some current question apd is usually the occasion of a 
general debate ” The miniijters are, therefore, hardly more 
than Yiominal leaders of the chamber, holding their authority 
for brief peiiods and upon a very piecarious tenure. The 
chamber treats them as if they were still the appointees of 
a monarch, instead of its own representatives, and is jealous 
and suspicious of them at every turn. Hence Woodrow 
Wilson says, ‘Mn France the ministers have partial leadership 
(financial matters being excluded) with entire responsibility.'" 

In America and Germany the Governmenl; is non-Par- 
lianienlary that is, the tenure of office of the Plxecuiive is 
independt*nt of the will of the Legislature. In America the 
presidential system gives the President aristocratic power. He 
chooses his own cabinet. He has the right of vetoing legisla- 
tion passed against him, unless it has | majority. ‘‘He is 
elected independently of the Legislature. 'I'he Legislature 
cannot shorten his term in office, neither can dictate to him 
the political or administrative policy to be followed. He is not 
bound to consult the wishes of the Legislature in selecting 
his cabinet. The cabinet ministers cannot be dismissed by the 
Legislature except by impeachment. The Executive i.s thus 
quite independent of the Legislature except in financial control " 
Practically the American Executive has subordinated the Legis- 
lature so that it is a recording and debating institution^ rather 
than an effective controlling Legislature. The American form of 
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Goventmetii is not Parliamentary but cabinet. In America the 
cabinet ministers need not be members of the Legislature, but 
in England they must be. 

In Germany the Emperor has power to compel the cabinet 
to do his will. He appoints the Imperial Chancellor who holds 
office during the pleasure of the Emperor. There is no power 
on the part of the Legislature to force the resignation of the 
Chancellor. 

The Judiciary — The function of Judicature is mainly ta 
apply the law to particular cases except in instances where there 
is no strict law to meet a case and where, therefore, principles 
of general equity may be followed. The Judicature is strictly 
bound by the law. No judge is at liberty to alter a law to suit 
himself. His duty is simply to interpret what the law is and 
whether it may probably be applied to the case before him. 
He has also to determine the amount of damages which may 
be awarded or the penalty svhich has been incurred. “Judicial 
decisions contain a constructive element and serve to expand 
the existing law into a more and more detailed interpretation.” 
Where the law is not explicit the judge makes it so. 

Woodrow Wilson describes the judge “as the authoritative 
voice of the community in giving special application to its law.” 
The functions of judging are usually assigned to trained la\N^ 
yers appointed by the Government. The Judiciary must be 
separated from the Legislature and the Executive in every 
organised state, for its functions require independence and 
impartiality as well as expert knowledge. 

In order to secure the independence of the Bench, the 
Executive should not have the power of dismissing judges. 
Again, judges should not be appointed by the Legislature which 
has not sufficient knowledge, nor by popular election which 
would be quite unsuitable, but by some authority whose legal 
attainments are unquestioned and whose judgments would not 



A HAND-BOOK OF POLITICAL PHILOSOPHY. 


M3 


be biased by politicalconsiderations. The decision of cases is 
not always left to legal experts. It is the practice especially 
in criminal cases, to associate with the judge a body of men 
of ordinary common sense who give the verdict, the reason 
being that the point of view of comnion sense should be taken 
account of. 

Sidgwick sums up the main funciions of the three poyvers : 

The business of the Legislature should be mainly to codify 
the general rules of law and determine taxation ; the business 
of the judicature is mainly the judicial application of the law to 
individual cases ; and the business of the Executive all else 
that has to be done in order to carry taws into effect ; and we 
may say that while judicial decision will almost entirely relate 
to questions of strict right and duty, executive decisions will be 
largely determined by considerations of particular expediency,, 
which will but rj^rely enter into judicial reasonings.” 
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The Province of C'Overnmcnt. 

INDIVIDUALISTIC Theory — The question naturally arises 
* what is to he the proper sphere of Governmental operations 
for the general benefit. To imiicate the pre^sent subject we are 
dealing with, a variety of phrases are employed such as ‘Sphere 
of the State,’ ‘State interference,’ ‘State Control,’ ‘the Funrctions 
of Government’ ‘the Province of Government’ etc. Different 
theories have been put forward as a solution of this open 
question of Government control. The two principal theories 
are the Individualistic and the Socialistic theory. The sum 
and substance of the former theory is that the sole duty of 
government is to protect the individual from violence or fraud. 
The state exists simply to protect the life, liberty and property 
of the individual. It is what the Germans call ‘legal state.’ 
According to this theory the positive interference of the state 
with the individual even in his own interest is not justified. 
It is held that even with the best of intentions such interference 
can lead only to evil. The liberty of the individual must not 
in any way be restricted. Besides this Civil freedom there 
should be economic freedom, that is to say, the ‘state should 
neither undertake operations of an economic character, nor 
should impose restrictions on the economic activities of its 
citizens.’ This theory of Individualism as we have already 
described, has been supported from different standpoints. 
Some writers hold that natural justice demands this abstention 
from state interference. As a matter of justice, the individual 
has a right to be let alone. According to these writers the 
active interference of Government can have only a detrimental 
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effect. Hence the ‘State is to abstain from all solicitude for 
positive welfare, and not to proceed a step further than is 
necessary for mutual security and protection from foreign 
enemies.’ This theory of non-interference became especially 
prominent when the doctrine of Popular Sovereignty found 
favour with the people. 

Some writers hold that the individual should be let alone 
on economic groufids. The doctrine of Laissez Faire is that the 
state action with regard to the individual should be reduced to 
a minimum. There should be no hindrance to economic com- 
petition. The individual should be left free to pursue his own 
course and plan. There are many things with which state 
action cannot deal and therefore it should not attempt to deal 
with them. If the argument is that the slate interferes only 
with a view to the welfare of the individual, it may be replied 
that every one is the best judge of his own interests, and that 
his faculties for looking after himself will be better developed, 
if the state does not do too much for him. 

This theory of individual liberty against the interference. of 
government narrows too much the sphere of public life and 
leads to a neglect of economic and intellectual interests and 
also to the weakening of public spirit. 

The Socialistic theory — The Socialistic theory is entire- 
ly opposed to the individualistic theory. It has many forms 
such as Slale Socialism. Communismy but all kinds 

of Socialists are disciples of , Rousseau and agree in this that 
‘there was a time when all men had equal natural lights in the 
earth and its produce, and that this system of equal rights was 
the cause of general happiness.' The disorders of modern 
society and social inequalities are due, according to them, to the 
fact that the system of equal rights has been replaced by the 
system of unequal rights. The rich at present are becoming 
richer and the poor poorer. The socialists try to prove that 

lO 
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the existing industrial system (whose basis is individualistic) 
is wasteful and ineffective from an economic point of view, and 
offers an inequitable distribution of remuneration to the different 
classes of workers. It is wasteful because a great deal of work 
is unnecessarily duplicated with no corresponding general 
advantage, e.g., in competitive advertising, which could have 
been performed with great profit without loss of time or labour 
by one person or agency. It is inefective because the appro- 
priation of the land by private owners, and the increasing use 
of machinery practically leave the isolated labourers entirely 
dependent on the landowners and the capitalists and h^mcc 
they are compelled to work on low wages. The Socialists hold 
that such a state of things should not be allowed. The present 
industrial structure of society should be remodelled on a some- 
what different basis. 

Private property should not be allowed. Free economic 
competition should be stopped. In place of the present state 
there should be a Co-operative Commonwealth in which 
government management .should replace private management. 
The state should interfere in every departmejit of life for the 
happiness of the citizens. The whole domain of economic 
operations should be in the hands of the state. It should 
regulate taxes, rent, wages etc , distribute the produce amongst 
all the people according to the service they have rendered or 
according to their needs. Such is the programme of modern 
socialism (state socialism). But the state cannot, as socialists 
advocate, look after the entire interests of the individuals. 

'Functions exercised by modern Governments— we 
should, therefore, avoid both these extreme views. The state 
action in modern times is largely determined by the needs of 
the time and the altered circumstances of present industrial 
environment. Individualistic theory is still the working basis, 
but at the same time the socialistic doctrine has to some extent 



A HAND-BOOK OF POJ.ITICAL PHILOSOPHY. 


147 


been adopted by modern states. Abosolute reliance upon the 
principle of un-restricted competition and individul self-interest 
has been completely lost and in its place we have an increasing 
tendency towards state interference with industrial operations 
such as regulation of railroads, of trusts and monopolies, tariffs, 
factory legislation eic. In the above sense we are all socialists. 

Classification of Functions— Willoughby in his The 
nature of the State’ (P. 338) divides the functions of govern- 

ment into two groups — (</) Kssential functions and (3) Optional 
functions. He says **It is admitted by all that the state should 
j)ossess powers sufficiently extensive for the maintenance of its 
own continued existence against foreign interference, to pro- 
vide the means whereby its national life may be preserved and 
developed, and to maintain internal order, including the prot- 
ection of life, liberty, and property. These have been desig- 
nated as the essential functions of the slate. ' Woodrow 
Wilson calls these essential functions the Constituent func- 
tions— functions that are necessary to the civil organisation 
ot society. He calls the optional functions the MinistPant 
functions of the state — functions, which are undertaken not by 
way of governing, but by way of advancing the general interests 
of society-functions which assist without constituting social 
organisation — functions, which if left to private individuals, 
will be ill-performed or not performed at all. Under MiniStPant 
functions, he mentions the following : (i) Regulation of 
trade and industry, coinage of money, establishment of stan- 
dard weights and measure, tariffs etc. In these days of sharj) 
competitive industrialism protectionists think that it is im- 
possible that home industries can thrive without state-help. 
Hence tariff questions are undertaken by the government. (2) 
The regulation of labour. The extensive use of machinery 
and the growth of factory system in tiie i8th century made the 
employers forget, in their eager for sudden gam, all consider- 
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ations for labourers, whether childern, women or old men. 
It is, therefore, advisable that in the interests of the labourers 
the state should make factory legislation. (3) Maintenance 
of Posts and telegraphs etc . — These enterprises connot be 
conveniently left to the individual effort. ( 4) Public works, 
such as maintenance of thoroughfares, have been undertaken 
by all states in modern times. (5) Education— In moden limes 
education is looked after by the state in almost all countries, 
the reason being that it immensely benefits the community 

t 

and therefore should not be left to the option of the citizens. 
Maintenance of gas and waterworks, sanitation, care of the 
poor and incapable, care and cultivation of forests, maintenance 
of Savings-bank, the insurance of loans to farmers, establish- 
ment of agricultural institutes, regulation of trusts and mono- 
poly rates, railroads etc,, fall properly under the minislrani 
functions of the state. No broad lines of demarcation can, 
however, be laid down between the proper spheres of govern- 
mental interference and individual operations. The govern- 
ment should perform those things which cannot properly lie 
left to individual effort. The individuals should perform 
those actions which in the interests of the citizens as well as 
the state, it is advisable they should do. The aim of legisla- 
tion should be to root out the evils and secure public as well 
as private welfare and not to stifle with the legitimate enterprise 
of the individual. 
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§ 1. Preseat Constitution of France. 

npHK present Republic of France began, September 1870 
* after the falf of Sedan. Republican leaders made a provi- 
sional Government called the National Defence. In 1871 a 
National Assembly was elected with 768 members. A majority 
was in favour of monarchy but they had divided councils, 
'riie one party, the ‘Legitimists/ was for the House of 
Hourbons ; others were for the House of Orleans ; others were 
for a Napoleonic dynasty. By this three-fold division of 
Rc>yalists, the Republicans got their way and France has since 
hten a Republic, The constitution was experimental and was 
not settled till 1875. ^ distinction was made between 

Cojustituiional and Organic laws (passed in 1875) between 
laws which could not be changed b}' the ordinary process of 
legislation and laws which could be so changed. The election 
and general powers of the President ; the division of the 
National Assembly into two houses, a Senate and a Chamber of 
Deputies ; the general powers and mutual relations of the two 
Houses, the President’s relation to them, and the general rules 
which should control their assembling and adjournment' are 
all dealt with by constitutional laws. The constitutional laws 
were not, however absolutely unchangeable. They could be 
altered by the comparatively easy method of gathering the two 
Houses of Parliament together in one National Assembly. 
Hence only a small part of the Constitution assumed a fixed 
and rigid form subject to the easy process of revision. French 
Constitution is a Written Constitution. 
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ThO Logislature consists of two Houses : — (a) The 
chamber of Deputies— Organic laws provided for the election 
of Senators and Deputies. One Deputy has been alloted to 
every 70 thousand inhabitants. Deputies must at least be 
25 years of age and their usual term is 4 years. The 86 
departments each being entitled to at least 3 representatives, 
are the basis of representation in the Chamber. The .Deputies 
are elected, not ‘at large* for the whole Department but by 
districts — the Arrondissements. This system of voting is 
known in France as Scrutin d'arrondissements. Principal 
colonies ahso send representatives to the C'hamber, which 
consists of 584 members in all. Flection to the Chamber is by 
absolute majority, that is to say, of the two rival candidates 
in any district, he, who receives an absolute majority of all the 
votes cast not only, but also at least one -fourth as many 
votes as there are registered voters in the district, \vill be 
elected. 

Senate ““It consists of 300 members chosen by ‘electoral 
colleges' specially constituted for the purpose in the several 
Departments and Colonies, their term of office being fixed at 
9 years. The senators must be at least 40 years of age. In 
each Department the electoral college is made up of (i) the 
Deputies from the Departments ; (ii) members of the ‘General 
Council of the Department ; (iii) and the members of the 
Councils of its several Arrondissements ; together with delegates 
from the Communal Council. One-third of the membership 
of the Senate is renewed every 3 years. 

The National Assembly is a joint meeting of the Senate 
and the Chamber of Deputies. They meet together for 2 
purposes : (i) The revision of Constitution. A revision of 

the Constitution takes place when the two Houses are agreed 
that revision is necessary. Prior to the revision each House 
considers separately the propriety of a revision. An absolute 
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majority vote of the united Chambers is necessary for such a 
revision. 

(ii) The election of the President of the Republic. 

The National Assembly meets at Versailles whereas the 
Houses meet at Paris. The National Assmbly has the 
Supreme power in the State. It is the most completely sover- 
eign body known to the constitution. In principle, it can 
control everything, the only restrictions on its power are that it 
must not sit for more than *5 months and it is forbidden to 
consider the repeal of the republic (it can however repeal the 
law which forbids this). 

Relative power of the two houses Except for money 
bills the Senate has equal legal powers with the Chamber of 
Deputies. Hut the political power of the Chamber of Deputies 
is much greater. The ministers are responsible only to the 
Chamber of Deputies. The Senate may be outvoted in 
the National Assembly by the Chamber of Deputies. The 
French Constitution lays down— ‘'Finance bills must first be 
presented to the Chamber of Deputies and voted by 
them.” 

The Executive consists of the President and a Cabinet 
of Ministers. 

The President of the Repulic is elected for 7 years by 
the National Assembly. No member of a family which has 
ever reigned in France is eligible for election as a president. 
The president has a very dignified position and lives and 
travels in a style that is almost regal. He may appoint and 
remove all officers of the public services. He cannot veto 
any legislation but may demand reconsideration of any question. 
He can adjourn the chambers for a period not exceeding 
I month. He may close a regular session of the house after 
5 months. He may further, with the consent of the Senate, 
dissolve the Chamber of Deputies. He may make treaties 
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with Other nations although the more important treaties require 
ratification. 

The president occupies a peculiar position in relation to 
Parliament and in reality very little power is left to him. He 
is not indeed responsible to Parliament and so is not compelled' 
to resign if any of his actions should be disapproved of by a 
majority in the chambers, He is also independent of the fate 
of any political party or minister. At the same time his acts 
must be countersigned by a minister. His active powers are 
therefore exercised by the ministers who are responsible to the 
Chamber of Deputies. He is not usually present at cabinet 
councils. He has nominally the power of selecting his own 
ministers but usually entrusts this power to some one 
else. 

The Ministers usually belong to the dominant f)arty \v 
tlie Chamber of Depiities. They have the two-fold function 
of (i) repersenting the Chamber and of (2) connecting the 
President with that chamber. In the former function, they 
are known as the Cabinet. In the latter function, they hav^‘ 
to act as the heads of the administration and arc called the 
Council of Ministers, As a cabinet the ministers form an 
exclusively political body and are in essence the masters of the 
President. They have the right to attend 'all sessions of the 
CMiambers and take a specially privileged part in debate. As 
an administrative Council the ministers are, officially though 
not really, subordinate to the President, who is the Chief 
Kxecutive. The Council sits before him under a special 
‘President of the CounciP chosen by the ministers themselves. 
Its duty is to exercise a general oversight of the administration 
of the laws. At the same time they exercise a certain amount 
of control over him. luen his salary is dependent on the 
budget which the minister of finance has to present to the 
Chambers. 
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p The Ministerial Responsibility— The ministers are also 
^rnselves controlled by the Chamber of Deputies. They 
from the majority in the Chambers. Their responsibility 
ll^the Chamber is of law and not ot custom. Their tenure 
pp office is dependent on the favour of the Houses. The 
a’inislers are also subject to the control of the chambers 

S ^J‘Ough quesiiom and inter pellaiiojts An interpellation is 
filled by Woodrow Wilson, as a special and formal 
Ilenge, of the policy ctf the Cabinet upon some 
rent question and is usually the occasion of a general 
'i^aCe ’ An adverse vote has led to the resignation of many 
^nistries. Another way of bringing the French ministry to 
^)unt is by the appointment of a Committee of Investigation. 
I^^|\iigland also this power of interpellation bn the part of the 
Mlise of Commons exists but in France this f)Ower has been 

I ed by the Chamber of Deputies which being an intem- 
te hod}^ try to make the ministers mere puppets in their 
hands. Deputies lie in wait, so to speak, to take the 
stry at a disadvantage Ministerial responsibility brhngs 
it complete ministerial leadership, i,e,, the Ministers since 
are. responsible to the legislature, guide and direct the 
:y of the country. Initiative is taken by the ministers in- 
ers ot legislation. This is the case in England. Hut in 
ce neither in finance nor in other matters, the 
siers are the originative leaders, d'hey are completely 
le to the wishes and the whims of the Chamber of 
ities. The Chamber of Deputies govern with or without 
leadership of ministers. The ministers are therefore, 
ly more than nominally the leaders of the chambers, 
plete responsibility with partial leadership is the rule with 
Tench ministers. 

^hat is known as Party Government is not so well.deveD 
in France as in Britain. Those who seek election to the 
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I'hamber of Deputies do not go to the'country as members of 
a party but rather as individuals. Parties are formed after 
election. Thus in France when a change of Government 
occurs there is not a compact opposition party ready to take 
ofTice. The new Government may indeed contain several 
members of the old Government. The result of this is that 
there is not so complete a unity between the various members 
of the Government in France as in Kngland. 

The power of the ministers in relation to the country is 
enormous. The Government is very paternal in character 
and is highly centralised. Appointments in all parts of the 
country are made from the central Government. Further, the 
ministers and the executive officers are not responsible to the 
ordinary law-courts. The ordinary law-courts are not held in 
the same respect in France as they are in Britain and in India. 
The separation of the Kxecutive and the Judicial function is 
taken to mean not that the judicature is independent of the 
h-xecutive but that the Kxecutive in independent of the 
Judicature and the Executive officials cannot be controlled by 
the ordinary law-courts. A distinction is made between public 
and private law and private law alone comes within the 
jurisdiction of the ordinary courts. The highest adminis- 
trative court is known as the Council of Stale consisting 
entirely of ministers, and it deals with suits affecting adminis- 
tration . 

We may refer in passing to what is known as the ‘Spoils 
System’ in France. A great many of the officers are in the 
gift of the ministers, and the political adherents of the 
ministers naturally look for some appointment as the reward 
of their support. The result is that a great many of the 
(Government appointments change hands after every election. 
They are looked upon as the Spoils oi\xS\Q, victorious party. 
The result of this is that the holders of these offices have very. 
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little .independence and are extremely subservient to their 
political superior. 

Judiciary — The supreme court of France is Cassation 
Court which sits at Paris. Next below it in rank are 26 courts 
of appeal. The President or rather the minister of justice 
appoint the judges who retain office during good behaviour. 

. In France, the ordinary civil courts are without juries. 
Local GoveriMTient — Kvervwhere in France the Central 
Government suj)erintends the local elective bodies. 

The Chief division is the Department. There are 86 
Departments now in France and they are controlled each by a 
Prefect appointed by the President but with responsibility 
also to his local authorities. He presides over the general 
council of the Department, he controls the Budget and the 
Police arrangement. 

After the Department comes the Arrondxssemejit. These 
are merely administrative districts. 

After the Arrondissement come the Cantons which are sub- 
divisions for judicial and military purposes. 

Lastly we have the Commune. This is the iTnit of f.oca! 
Government and is very important. There was s6i'/0 Com- 
munes in France, I'.very city except Paris and Lyon is 
organised as a commune. The communal council consists of 
from 16 to 36 members. It elects the Mayor, who when 
elected becomes the direct representative of the central 
Government. 

A general remark which might be made about the consti- 
tution of France is that ‘dt is a transference of the old cen- 
tralised despotism to a republican mould.'’ 

In a genuine Republic the power would lie to a greater 
extent with the smaller units. The general rule of French 
administration is centralization, the direct representation of 
the central authority through appointed officers, in every 
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u:ra(le of Local Government, and the ultimate dependence of 
all bodies and oflicers upon the ministers in Paris. This 
centralisation of power is really an idea borrowed from the old 
despotic Government to which France had been accustomed 
for several centuries. 

The Principal defect in the French constitution is that the 
ministers are present in the chambers not as ministers but as 
ordinary members. They do not lead the House as ministers. 
They take part in the discussion of the House and give their 
opinions like ordinary members without exercising influence 
as ministers. 

§ 2 — Present German Constitution. 

The present German Fanpire has arisen from the historical 
events of 1869 and 1870-71. In the former year Prussia 
inflicted a crushing defeat upon Austria and drove her out of 
the German confederation. Prussia abo added five Provinces 
to her own territory. The Franco-Prussi.ui war of 1870 — 
1871 added st^ll more to the power of Prussia, with the result 
that the king of Prussia was crowned emperor of Germany 
and the other states entered into an union with Prussia which 
was called a federation but in which Prussia had the prepon- 
derating power. 

Charactep of German Empire- The ( German federation 
differs from other federations in this that the ruler of the whole 
is also territorial sovereign in one of the sections. This section 
has more power than all the other sections put together. 
Xominally however, the king of Prussia is not sovereign of the 
union. He is its president merely. Only this ofllce is here- 
ditary and belongs incidentally to the king of Prussia. Even 
if the king of Prussia is only a regent he will be ruler of the 
Empire. Further, although the oflice is not nominally or. 
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formally that of a monarch, yet the Emperor wields in it groat 
^ower chiefly derived from his predominance as king of Prussia. 
It is because he is king of Prussia that he is powerful as 
Emperor and brings to what otherwise might be an empty title 
a very real authority. 

Put sovereignty does not lie with him. He is the chief 
ofticer of a great political corporation, whose object is aii 
eternal union for protection and welfare of the German people. 

The Executive— the Emperor— The Emperor has 
power to open and close the two Houses of Parliament, the 
Bnndesrath and Reichstag. He can also dissolve the latter 
with the consent of the Bnndesrath. He appoints the Imperial 
‘Chancellor who is the centre of all Imperial administration 
and criairman of the Bnndesrath. He controls foreign affairs 
and all military matters. Woodrow Wilson claims that “within 
his own dominions the German Emperor is the most ])owerful 
monarch of our times." 

ft is with the lunpire as a whole and not with the separate 
States that the legislative power rests. The h'ederal 

Legislation may amend the constitution and change at any 
time the relation which the several states bear to the whole. 
At the same time executive matters are largely left to the 
control of the slates subject to certain exceptions. The lOmpire 
retains only a general control. 

The Bundesrath — The most characteristic part of the 
constitution is the Bnndesrath which has been described as an 
assembly of ambassadors from the different states. With this the 
nominal sovereign power of the Empire resides and a great 
part of the real power. The Chancellor is the chairman of it 
and has a casting vote. The members of the Bundesrath are 
the agents of their Governments and act under instructions 
from them though their votes are valid even if they disregard 
these instructions. The number of votes possessed by the 
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different states varies with the size of the states. The votes of 
each state must be cast together as a unit on any disputed 
question it is not possible for some of the representatives to- 
vote on one side and others on the other side. Prussia has 
17 votes and as no amendment to the constitution can be 
[)assed if there are 14 votes against it, it is obvious that 
Prussia controls any such amendments. In other matters also 
it is a very rare thing for the other Stales to be .sufliciently 
united to oppose any policy of Prussia although occasionally 
this opposition has been effective. Its term of office depends 
on the discretion of the constituent States. Its Legislative 
power — In Legislation the Bundesrath lias very complete 
power. It origin ites legislation and has the final decision upon, 
bills after they have been considered by the Reichstag. 'Phe 
Chancellor who is a Prussian official has the [lovver of tra?ning 
all bills. He can also arrange for the support of these bills in 
the Reichstag. Its administrative power — The Bundesrath 
lakes a general oversight of all the administration of the 
Kmpirc and helps in the choice of all the important officials. 
The consent of the Bundesrath is necessary to a declaration 
of war, and also, to the dissolution of the Reichstag, (during a 
legislative period). The Bundesrath must also consent to. 
what is called ‘federal execution against any state of the 
Kmpire'. Its Judicial function — Its Judicial functions are 
extensive, Public law is under its control, and it is the court 
of highest appeal in all cases where an individual considers 
that he has not obtained jusiice in the courts belonging to the 
different states and also in cases of disjiute between the. 
Imperial Covernment and a state, or between two states. 

The Reichstag*. — The Reichstag and the Bundesrath do 
not stand related to one another simply as two Houses of Par- 
liament. The Bundesrath ;has been described as a court of 
ambassadors, and its great power has been emphasised. The 
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power of the Reichstag is subordinate, but still it has a 
considerable share in legislation. It can also, to a certain 
e.xtent. control treaties, make inquiries into administration 
and remonstrate, if displeased. It has to vote the taxes, but 
the annual Budget comes to it with the authority of the 
Bundesrath, and is very slightly modified by the Reichstag. 
Further, many of the im[)erial expenses are not annually 
fixed, but continue for a number of years. Woodrow Wilson 
says, '‘that, Bundesrath governs, and the Reichstag, in a 
measure, controls.’' 

The Reichstag is representative of the whole Gentian 
people and is elected as follows : There is a representative 
assigned to every district of 13 1000 thousand inhabitants. 
But no electoral district may include territory lying in two 
different states. There are 397 members, and of these 
Prussia elect ijths. ]Mem!)ers are elected for 5 years on a 
basis of universal suffrage and by secret ballot. 'Phe age 
limit is 25 both for electors and elected. An absolute majority 
is reciLiired for election. The Reichstag elects its own pre- 
sident, vice-presidents and secretaries. Seeing that the 
majority of its members are Prussians the strongly military 
character of Prussia prevails. For the most part, therefore, 
the Reichstag is conservative and anti-democratic ((luite a 
striking iVature). 

The Imperial Chancellor- Imperiat Chancel tor 
is the head of the administration. He is appointed by the 
Kmperor and removable by him. He stands between the 
Pmiperor and the Reichstag. All the criticism is directed 
against him but an adverse vote does not compel him to resign. 
All the departments of the administration are subordinate to 
him, and are really subdivisions of his power. The Chattcellor 
also superintends the ivay in ivhich the various states carry out 
the laii\ and deals directly with the government of the 
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different states upon this matter. The Chancellor is 
chairman of the Bundesrafh, but ift this capacity he is no 
imperial official, but a representative of the Kinpf of Prussia 

Summary — (Generally speaking, the adrninistra/iofM 
carried out by the various stales but the lec^islation belongs to 
PJ?npire as a whole. It has also general control over weigi 
and measures, Coinage and Railways. The navy helongnS 
ihe Empire. But the military forces belong to the diife*3^ 
state. In the state armies however, the imperial control is 
great. The E^nperor is Commander-in-chief and a|)|>oini'j‘'^al]^ 
the highest oilicers. Certain states as for example. 

Saxony, have special privileges of independence a^ regiir^,; 
.military matters. ' 

Taxation is mainlv arranged bv the states. The Emi 
• - 

however, also requires a revenue. This revenue is not raiVicdiS 
bv means of direct taxation but comes Irom customs and excTf^jaft; 
duties and the profits of certain imperial undertakings siK'b^44i[|^ 
tlie Post Office and the Imperial Banks etc. If revenue •roiu':, 
these sources is not enough the different states have lo 
contribution in proportion to their population. 

justice is, as a rule, administered by the slate courts 
there is also an Impierial court of appeal at Leipzing. 
appointment of judges is under the control of the ‘^la^e4jbi^t^ 
imperial laws fix the qualifications of the judges aiKp^agt; 
organisation of the Courts. 

Foreign affairs of the Idnpire are under the juris 
•of the imperial government. Hut the states may have dea||j5£^ 
with foreign courts in matters not affecting imperial inicrejf^^- 

S 3. Present Constitution of the 

United States. ^ 

The United States of America have grown out of the 
: isolated settlements which were planted mainly by the Enj | 
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th ; different })arts of tine country. These settlements grew 
p ii;to states extremely jealous of one another and having 
ight connection with one another. They insisted that if they 
ere to unite at nil. they must unite on a basis of absolute 
juality with no preponderance of any one state as in Germany, 
nion was at first considered as a necessary evil with every 
tempt to minimise the central authority. 

1 he necessities of defence drew these colonies together. 
1 1775 they united, secured theit independence from George 
I and after the Declaration of Independence in 1776 drew 
p certain articles of ('onfedera/ion. Hut these articles proved 
be of little use in binding these states together. Hardly 
y executive jiower was given to die federation and when the 
bcessiiies of defence became less urgent the States fell apart. . 

Hence it was npparent that the union must be of a closer 
nd than had been shown in the Confederation. 

'"V 

I A Convention met in 1787 and under the influence of 
^iglish constitutional law the Presen/ i:ofistltuiioii nuts formed, 
provided not for a Confederalion but for a Federation with 
/central government having laws and independent power of its 
i\yn. The Constitution was of a rigid cliaracler and has been 
[^le changed from that day to this. The Constitution provided 
Cir two Houses of Congress the Senate and the House of Re- 
presentative and also for an independent executive head or 
¥fesident. The Constitution met with opposition at the time 
f fils settlement. I'.ven tlu^se who brought about the union 
lafl little love for it and Avould have preferred a weak central 
'P^ernment to a strong one. rime, however, worked in favour 
f the central government. Necessities for strengthening the 
gUtral government became apparent. The civil war of 

I — 65 really completed the union. The social differences, 
Slavery, which had separated the Southern States from 

Northern States, were abolished by the defeat of the 
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Southern states, 'riicse latter gradually become like the rest 
of the country in cliaractcr and sentiment aivl one United 
Federation became possible. 

We should not think, however, that even at the present 
time the independence of the Separate states has been lost. 
We should rather look upon the govenimenl as a double one 
co7isisting of the Culled States goiter yimcnt and the governments 
of the particular states^ These states are not merely 
administrative divisions, tliey are rather constituent members 
of a union. At the same time we ought also to em,phasize 
the fact of union. 'Fhe United States (iovernment and the 
(lovernments of the different states are not two separate 
things. 'They form part of one system. In the American 
Constitution the harmony of the independence of each 
constituent state and the integral nationality of the American 
[)eople has been preserved and worked out. 

The American grovernment is derived to a great 
extent from the English model -With certain modifica- 
tions It was the Fnglish common law that was adopted in the 
United States. Popular conventions took the place of the 
Priv} Council. The [)oweis of the president very closely 
resemble the powers of the British King of the time of George 
III. Both have, for example, the power of making treaties with 
foreign Governments and of actively influencing the Executive 
Government. The only difference is that the Presidential office 
is for a limited time and is not hereditary. Probably also the 
strict separation between the l.egislature and the Judicature 
was due to the state of English politics. I’he existence of two- 
chambers also in the American Parliament is probably due to* 
English models. 

Federal Government 

The Federal Government is made up for the most part of 
a Presitlent and the two Houses of (Congress . The relations 
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of these bodies to each other, to the President and to the 
Government and the people as a whole, are determined by a 
rigid constitution. It is extremely diflicult to change the 
constitution. Before a change can be made |rds of the 
members of each House must agree that a change is necessary ; 
or the r,egislaturcs of two-thirds of the States must petition the 
Congress to call a general convention. The American cons- 
titution differs ftom English constitution in that it is the 
product of conscious and deliberate constitution-making. The 

British constitution on the other hand, is the product of 
/ 

slow and unconscious growth and does not even now exist as a 
formal document. 

Federal Executive : The President. His elecHoji — 
The President represents the whole nation and consequently 
his election is a matter of considerble importance. To leave 
the election to a direct popular vote over the whole country 
would give rise to a popular excitement ; to give it to the congress 
would not mean that he \\ as really the choice of the Nation. 
(Consequently the choice was made through electors directly 
chosen by the people and these were equal in number in each 
state to the number of its representatives in both the Houses 
of Congress. As a matter of fact, however, the electors do not 
exercise independent judgment. They are chosen under a 
pledge to vote for a particular candidate, so that the president 
is really chosen by popular vote after all. His period of office 
is limited to four years. Though there is an unwritten rule 
that the President should not hold office for more than two 
lerms in succession, yet good behaviour during the first term 
enables the president to be re-elected again. He can be im- 
peached by the House of Representatives and tried by ^ the 
Senate. The vice-president succeeds the president whenever 
the oftice of the latter falls vacant before the expiry of his 
term. 
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His poivers : — In foreign affairs the powers of the President 
are extensive While he exercises general control and receives 
foreign ministers, he cannot make treaties without the consent 
of two-thirds of the Senate, and the sup[)lies for war must be 
voted by the House of Representatives With regard to domes- 
tic administration his powers are very extensive. He is Com- 
mander-in-chief of the Army and the Navy. Powers with re- 
gard to appointments are also great. With the advice and con- 
sent of tl)e Senate he can nominate the high Federal Officials. 
But he is generally free to choose his Cabinet Ministers. 
Appointments to other offices are made with the approval of 
the Senators of the President's party, representing the State 
with which the appointments are connected. The Senators 
thus obtain a considerable amount of patronage by which they 
can re^v^ard their political followers, ft is to be noticed also 
that new officials are ajipointed after every chanue of President 
so that there are always considerable number of offices to dis- 
tribute. A[)pointments thus made by the President under the 
approval of the Senate are called ‘ap[)ointments by the courtesy 
of the Senate’ (Cf. ’sp'dls system*) President's power with 
regard to legislation will be seen from the relation between the 
Executive and Legislaiurt^ given below. 

The President's Cabinet ot ^linisters has been described as 
part of himself. They are appointed by him and are respon- 
sible to him. He is not simply one of the Cabinet like the 
British Prime Minister. The Ministers are rather his servants 
and though he often consults them as a body, he is not com- 
pelled to do so. If any thing goes wrong it is the President 
who is to blame and not the cabinet as a whole. There are 8 
departments which have to be provided with executive heads 
and these heads of departments form the cabinet. The 
cabinet is formed anew whenever a president enters on 
office. 
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Relation of the Executive to the Legislature :-~Both 

the Presi(ient and the ministers are independent of the Legis- 
lature. The President’s power comes direct from the people 
and not from the Legislature. The President has a qualified veto 
upon Legislation. Bills which have to be brought before Parlia- 
ment do not orginate with the Executive as they do in Britain, 
but with the committees of the House of Representatives or of 
the Senate. When a bill has been passed by the Congress^ 
however, he may either sign it* and make it law or he may 
return it within lo days to the House from which it came. If 
both Houses of Congress again approve by a |rd majority, 
the bill becomes law without President’s approval. This 

power of veto which the president possesses has frequently 
iDeen used. 

The Federal Legislature (<7) The Ninety- 

two members of the senate are elected on a basis of absolute 
equality of the states, each state sending 2, who must be inha- 
bitants of that state and must be of 30 years of age. The 
Senators are not mere delegates of the state l <?., they are not 
liable to be instructed as to the way in which they shall vote 
as are the members of the German Bundesrath. The Senate 
sits for 6 years, one third of the members retiring every 2 years. 
The Senate has the same poivers of Legislation as the Lower 
Lfotise. 7 vith the exception (hat bills relating to money can only 
original: in the House of Representatives, The Senate has 
general control over treaiies made with foreign powers and 
over many of the appointments made by the President. It is 
'’presided over by the Vice-President. 

( b) The House 0/ Representatives — -The House of Repre- 
sentatives is elected on the basis of population of the United 
States as a whole. Representation is apportioned among 
the states according to population. The age limit for a repre- 
sentative is 25 years and they are elected for 3 years. 



i66 


A HAND-BOOK OF POLITICAL PHILOSOPHY. 


The House is divided into a great number of standing 
committees which largel}’’ control the business of the House. 
The House of Representatives is a purely Legislative body and 
in regard to the course of Legislation is almost entirely free 
from the influence of the Executive. It does not share in the 
executive functions of the Senate (such as appoitments eti .) 
It has the exclusive right of initiating money bills. It has 
also the right of impeaching officials. 

The Acts of Congress :-^The two Houses together are 
called the Congress. A bill which has passed both the Houses 
of Congress and received the signature of the President, 
becomes law though as we have seen the President has a 
limited power of veto. 

The Federal Judiciary The judicial power of the 
constitution is vested in the Supreme Court, Circuit Courts of 
appeal, Circuit Courts, district Courts, and C'ourt of claims. 

The Judges are appointed during good behaviour and once 
appointed are entirely independent of the legislature. 

Governments of States. 

The various states which go to make up the Federation are 
important because of their independence of one another and 
the large amount of power they themselves have. There are 
two law-making bodies in each state. The States also have 
separate judicial Courts which are not simply sub-divisions of 
Federal Courts, but, except in relation to certain questions, 
have complete jurisdiction. With regard to questions entirely 
connected with a particular state, there is no appeal to a" 
Federal Court. The head of the executive in each state is 
called a Governor. Each state also has a system of state and 
local taxation. 

Parties in the United States—The two great parties in 
America are the Repuhlicam and the Deviocrais. The Repub- 
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licans have always fawured a stiong central (ioveinment and 
hav^e been disposed to* exalt the authority of the Central 
Fe.ieral Government at the expense of the Government of the 
separate States. 'I'he Republicans have also exhibited a love 
of order greater tlian their love of liberty /. e., they think that 
if an individual possessing full liberty cannot conduct himself 
in an orderly manner his liberty should be restricted. The 
Democrat^, on the other hand, have exalted the powers of 
the individual stasis. As regards the individuals, they have 
adopted what is known as tlie T.aissez Faire system of (}overn- 
met e., they have argued that as small powers as possible 
should be given to the Government and as much as possible 
to the individual. 

§ 4 The British Constitution. 

Charactep of the English Constitution — («) The 

English (Constitution is an unwritten constitution ; it cannot 
be defined, 'Fhere is no written document as in the case of the 
United States, America. It must be gathered from the sum- 
total of acts of Parliament and customs. Its special and 
almost unic]ue characteristic is that it is subject to constant 
and continuous growth and change. Hence it is an elastic 
constitution. This elasticity or or Ilexibility is one of the surest 
safeguards against revolutionary changes, for by means of 
ordinary legislation every part of the constitution can be 
changed whenever a change is necessary. (/;) The British 
constitution is the product of slow and unconscious growth. 
It is a living organism, absorbing new facts and transforming 
itself. It has not been made but has grown up by a continual 
series of adaptations to existing needs. The English people 
are extremely practical men. They never proceeded on a 
apriori principle i,e,, they obtained liberty not by the sudden 
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assertion of the abstract principles of Hberty, but by gradual 
limitation of arbitrary [)o\vcr. (r) KNtrenie veneration for 
customs, and a disposition to make as little change in them as 
is compatible with changing times is a [)eculiar feature of 
the English people. The result is a conservative tem[)eramcnt. 
The House of Commnos have acquired omnipotent })owcrs 
simply by imi)osing customary restraints on the exercise of 
authority by the crown and the House of l.ords, 'which die 
House of ("ominous could not have by limiting that authority 
by law. (^/) The British constitution is ])robably the outstand- 
ing exam[)le of constitutional monarchy which has lieert des- 
cribed as a combination of all forms of state, preserving the 
greatest variety without sacrificing the harmony and the unit}' 
of the whole. 'There is the fact of kingship but the king rules 
not according to his arbitrary will, but according to the will of 
the people which is expressed through the rei)resentativcs of 
the peo[)le. He must obey the retjuirements of the constitution. 
Hence the English ("onstitution has been described as that of 
a republic veiled in monarchical forms, (e) 'Ehe chief chatac- 
teristic of the Taiglish constitution is the sovereignty or absolute 
supremacy of Parliament. It has the right to make or annul 
any law whatever and no person or body has any right to set 
aside the legislation of Pailiamenl. Ft has even the power to 
depose a king. 

Unlike constitutional [)rogress in other countries thc\i,^/vv7£;Mt 
of the English constitution has been a sloiv modification aiuh 
alniosl unconscious development. 1 

Development of Parliament. 

In considering the stages of development we may consideij 
first of all, the Anglo-Saxon ‘ Wiienagemot' When the variou| 
small Anglo-Saxon kingdoms were combined, the fjowers wind 
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:each one had separaTeU; possessed, became merged in a great 
council called the ‘Witenagemot* or the ‘assembly of the wise.’ 
[Kverv freeman could attend and vote in this assembly if he 
(wished to do so. But [)ractically its membership was limited 
;,t(> the sheriffs of the country, the Kaldormen, the Bishops, and 
>r‘the members of the royal house-hold. It had the power to 
y^clect or depose a king. It controlled the lands and taxation 
and was* the supreme T.aw-C’ourt of the kingdom. As time 
|went on, the authority of the iVitenageniot decreased and that 
loi the king increased. 

[ William the (’on(juefo»‘ (1066) wished to make it appear 
|that he had obtained the crown of England by inheritance 
Jrather than bv concpiest. Therefore he was desirous of main- 
taining as many of the Anglo-Saxon institutions as possible. 
With this end in view he continued the old assembly of the 
Saxons but greatly changed its character. The royal power 
WLLs very largely increased and the feudal system by which tlie 
dwons held their lands directly from the king, had a great 
linlluence upon the constitution of the ‘Witenagemot.’ It was 
'now called the ‘(heat ("ounciE ; and its membership was 
^largely made u[) of the king’s tenants-in-chief, e.g.. Arch- 
bishops, Bishops, Earls, l^arons and Knights. As a matter of 
fact, only the greater Jkarons and Churchmen attended. Wood- 
row Wilson says that “the development of the ‘(ireat CounciE 
ol the Norman Kings is the central subject of early Emglish 
Constitutional history. For from it may be said to have 
sprung ihe whole effective organisation of the present (iovern- 
ment of England.” 

The ])resent Parliament of E’ngland is a lineal desceiKiant 
of the Creat C’ouncil of the Norman Kings. The granting of 
the Magna C’arta in 1215 had a great influence upon it. The 
principle of representation was introduced and (Commoners as 
well as nobles were given seats in the national assembly- 
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Archibishops, Earls and Bishops and Barons were summoned 
directly as before but the Sheriffs were instructed to arrange 
for representatives of the lower clergy, of the counties and of 
the towns. 

This composite body soon split into two sections. The 
lower clergy did not continue to claim representation hut with- 
drew and formed themselves into an ecclesiastical body called 
‘convocation.’ It they had not done this, we might 'have had 
at the present time three houses^of Parliament instead of two. 
The remaining members of the Parliament were divided into 
two sections — the lords and the commons. The BishopSiand 
Archbisho[)S adhered to the lords. 'Fhe Knights joined the 
commons. Here we have the origin of the present houses of 
Parliament. In outward from at least Parliament was by the 
middle of the 14th century pretty much what it is now. 

The Privy Council : — The origin of the Privy Council 
and the Cabinet can be traced back to an ‘inner circle' of the 
Norman Kings. The members of the Creat Council who were 
state officers and chief officials of the C’ourt were formed into a 
Permanent Royal Council. The powers of the Permanent 
Council were very extensive. It concentrated in itself the 
powers of the (beat Council and was also in a position to make 
its power more practically fclf, the reason being that the (]reat 
Council met only three times a year whereas the members of 
the Privy C’ouncil were always at hand for consultation. Fur- 
ther, the members of the Permanent Council had a more 
intimate knowledge of affairs than others and so their advice 
would naturally carry greater weight. 'I'he powers of the 
Permanent Council, were indeed, as great as those of the king 
himself. It formed really the instrument through which he 
performed his administrative, judicial and legislative functions. 

This Permanent Council, however, was soon .split up into 
a certain number of sub-committees — legal members of it were 
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formed into special committees out of which the modern Law- 
Courts were developed. 

.At the same time within the Permanent Council a still 
smaller section was being formed. This was known as the 
Privy Council and it came into existence or at least into pro- 
minence during the reign of Henry VI in the first half of the 
15th century. The Permanent Council had been found to be 
too largeTor private advice and consultation. So the King 
bound a certain number of <^uncillors to himself by special 
oaths of fidelity and called them his Privy Councillors This 
small body soon superseded the Permanent Council and came 
to exercise the chief administrative functions in the kingdom. 
It also arrogated to itself certain judicial functions. 

The Cabinet : — The Cabinet is really a small committee of 
the Privy Council which became too large for the business it 
had to do. Membership in the Privy Council had often been 
given as a mere honorary distinction and without any considera- 
tion of the political ability of the person appointed. Hence 
the king on most important occasions took counsel with a small 
body of leading ministers, who met not in the larger chamber 
but in a Cabinet or small room by themselves. 

Much of the subsequent Political history of England is 
concerned with the efforts of this Cabinet to obtain legalised 
power. But up to the present time there is no legal foundation 
for it. Ft is also concerned with the relations between it and 
the king on the one hand, and the Parliament on the other, 
(ienerally speaking, we may say that the Cabinet began by 
being an irregular body composed to a great extent of the per- 
sonal friends of the king and altogether dependent on him. 
Gradually, the cabinet acquired greater power and was brought 
into closer relation with Parliament. At the present day, it is 
almost entirely dependent upon the majority in the House of 
Commons. 
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In the time of Charles 1, it was a small irregular body, 
selected by the king from tlie Privy Council It could not t>er-. 
form any important act of (Government without the consent of 
the Privy Council. During the next reign it obtains the name 
of cabinet and was occasionally able to act independently of 
the Privy Council. 

In the reign of Wiliam III the cabinet became more 
similar to the modern ministry. The members of it were 
chosen from the party predonpinent in tfie state, but its 
members were not all membeis of Parliament, nor was the 
cabinet as a whole fully responsible to Parliament. 

About the close of the i8th century a cabinet of the present 
type came into being : it consists of members of Parliament 
chosen from the party which has ihe majority tn the House of 
Parliament, of the same political views as that pursuing a 
policy for which the members of tha cabinet were jointly respon- 
sible, Failure of this policy will bring about the resignation of 
all the members of the Cabinet. As a rule, the supremacy of 
one chief minister is recognised It was not till igo6 that the 
office of Prime minister was legally recognised. 

The Legfislature* -'in the United Kingdom is the Parlia- 
ment which consists of the crown, the House of l.ords and the 
House of ('ommons. Ail laws are made by the Parliament. 
The power of the crown in matters of legislation has been 
reduced to a formal assent (which assent he does not refuse) 
of any bill passed by the two Houses, Beside^ its power of 
making laws, the Parliament is supreme over the administration 
f>f public affairs, whether national or local. The powers of 
Parliament may be divided into (a) Taxative- — ^all taxes are 
granted by the Parliament. The King can no longer raise 
taxes on his own account, (b) Legislative — Parliament has the 
supreme power of legislation, Judicial — The judicial power 

of Parliament is vested in the Lords alone, (d) Deliberative 
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— It is a deliberativ*e bpdy frecjuenLly consulted by tl)e king on, 
question of peace and war. 

The Composition and Election of the House of 
Commons : — The members of the House of Cmomons are 
elected for a period of 7 years. Most Parliaments, however do 
not last so long. During the last century only one Parliament 
lasted more than 6 years. 'Phe average duration of a Parlia- 
ment is Jibout 4 years 

Klection to Parliament i^ by ballot so that no one may 
know how any elector has voted, and any male full citizen of 
the' country is eligible for election except a clergyman of the 
Kstablished Church, a Roman Catholic priest, a sheriff or 
other returning oflicer, an English or Scotch peer, minors, 
aliens, idiots, lunatics and certain criminals. The House of 
commons is a re[)resentative body /. it is elected by the people. 
Before the Reform Bill of 1832 the House was representative 
only in theory. The C'oiin'ry was disproportionately represent- 
ed and the new large manufacturing towns were hardly re- 
presented at all. (ireat improvements were effected by the 
Reform acts of 1832, iShyanJ 1884. All males holding pro- 
perty of the annual value of £10 or lodgers and occupiers 
j)aying the same amount have v tes. The House of commons 
has ihus become truly representative «»f all classes of the 
j)opulaiion. 

Once a member is elected he has special duties to his 
constituency aj)art from his political bias, but he is not a mere 
deligate or mouthpiece. Edmund Burke when in 1774 elect- 
ed for Bristol, made a speech in which he said, “Parliament 
is not a congress of amhass.idors from different and hostile 
interests which inteiests each must maintain as an agent and 
advocate against other agents and advocates ; but parliament 
is a deliberative, assembly of one nation with one interest that 
of the whole, where not local purposes, not local prejudices 
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ought to guide, but the general good resulting from the general 
reason of the whole. You choose a member indeed, but 
whom you have chosen is not a member of Bristol but he is a 
member of Parliament." 

The House of Commons and Legislation : Through 
the course of develo'pment ihe prinipal share of Parliamentary 
business has come to be transacted in the House of Commons. 
Legally the House of Lords has equal poivers imth the House 
of Commons in the origination of ordinary legislative measures 
except fin incial hills lohich ran originate only in the House of 
Commons ; bnt ihe House of Lords usually confines itself to 
revision i. e,, if it does not consider that ihe ivill of ihe people has 
been adequately represented it refuses to give its assent to the Bill 
But if the nation is determbied to have ihe Bill it gives tvay ; 
oihertvise the king creates peers and then gets the consent of the 
majority of the Lords, 

Public Bills — Cannot be introduced excet)t by a member of 
Parliament ; but any member can introduce a Bill. It is the 
Government which prepares and introduces all the most im- 
portant proposals which ultimately find their place as laws in 
the Statute Book. A Bill which is not introduced by the 
government is known as a private member's Bill and unless it 
deals with a comparatively im[)ortant or at least uncontroversial 
subject it has lilt le chance of becoming a law. Kxcept Bills 
of great importance introduced by ministers of the crown, a 
Bill is read a first time without opposition. A motion is then 
made that it be read a second time, and Jf passed, the Bill is 
discussed by the House in Committee for the purpose of freer 
debate. After passing through Committee, the amended Bill 
is considered by the House, and if further alterations are sug- 
gested it may be referred again to Committee. A motion is 
then made for the third reading, and if passed, it is sent to the 
other House where it goes through the same process : if 
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amciidecl there, it i.s returned to the originating Ilou^e for its 

assent to the alteiations, and if the amendments are not agreed 

to, a conference takes place between deputations from the two 

Houses, called managers, for the purpose of coming to terms. 

If they cannot agree, the Bill is dropped. If. however, they 

agree, or the Bill is pas.sed without amendment, it is presented 

for roval assent, without which it cannot become law. 'I’he 
*' • 

Royal assent has^not, however, been refused since the days of 
Anne. When a Bill has received the roj'al assent, it becomes 
an Act of Par Ham 

House of Commons and Control of the national 
purse — Parliament, and Parliament alone, can authorise 
any levy of duties. 'Phe two Houses, however have ver\' un- 
eciual shares in this authority. The I.owcr House claims the 
right of originating all Money Bills which must he accepted 
without change, or rejected by the House of Lords. 'Paxes are 
granted annually by the House of Commons. But it is not 
over taxation alone that the Lower House has absolute control. 
The expenditure of the revenue thus raised is also controlled 
by the House of Commons. By appropriating supplies to speeijic 
purposes and auditing public accounts the House of Commons 
establishes its supreme power over the national purse. 

It must not however be supposed that the House of Lords 
has not any right of formal sanction over taxation and 
expenditure. Though .Money Bills cannot be altered by the 
House of Lords, yet their concurrence is necessiry before 
these Bills become valid as laws. 

The House of Lords The House of Lords is com- 
posed of about 550 Peers, 2 Archbishops and 24 Bishops of 
the Church of Kngland. "Phe number of peers may be increased 
by the will of the Sovereign. , There arc five judicial life peers. 


FieldenVs Constitutional History of England p, i68. 
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Functions of the Lords and the relation between t^ 
two Houses — The House of Lords is a Conri of Record, a| 
as such has the power of inflicting fines and imprisonment, 
functions are (a) LegisJative. In theory, it has a co-ordinafei 
power with the king and the House of Commons : practicalM 
however, it does not initiate important measures, but confine 
itself to amending, and revising Bills sent up from tl 
commons : it is thus a most useful check on hasty legislatioi 
whilst, on a matter on which the ration has really made up i| 
mind, the Lords are compelled to yield e. g, Refornt Bill 
1832. It has the sole power of initiating Ihlls relating t| 
the peerages but cannot initiate or amend, a Money Bif 
(h) Deliberative and Consultative. I'lie Peers are heredrB^fi 
tary counsellors to the king, and as such, have the uidividuai 
right of access to the Sovereign. \\'hen Parliament is no|. 
sitting, they are the permanent (Counsellors of the crown, anc| 
may give advice, (e) JudiciaL The House of I.ords is tin;- 
Supreme C'ourt of Appeal from the Courts of ('< .mmon r.a\^ 
and also from the lujuity Courts. In case or imjieachmentj 
the Commons act as accusers, the Lords as judges. The Lords^ 
have no original jurisdiction except in trying a member oil 
their own House for treason or felony.* \ 


Although the House of Lords has it merits, it has also its’ 
defects (e, g.. over-conservatism), the force of which has been 
recently considerably lessened by the Parliamentary Act passed 
in 1911, in consequence of the Lords’ rejection of the Finance 
Ifill in 1909. The terms of the Parliamentary Bill are (i) If 
the Lords withhold their assent to a Money Biil for more 
than one month after the Bill h^s reached them, the Bill may 
be presented for the king's assent and on that assent being 
given it will become law without the consent of the Lords. It 


❖ F\e\den*b Constitutional History of England^ pp 127*123. 



A llAND-BGOK OF POLITICAJL PHILOSOPHY. 


177 


or the speaker of the-House of Commons to decide whether 
►ill is a money Bill or not. (2) If a Bill other than a money 
I is passed bv the Commons in three successive sessions 
ether of the same Parliament or not, it may, on a third 
ection by the Lords, be presented for the king’s assent and 
that assent being given it will become law.* But two years 
ist elapse between the first introduction of the Bill and the 
,e at wllich it passes the Commons a third time. (3) Five 
LIS instead of ‘seven to b^i the maximum duration of a 
rliament. 

iTiese restrictions on the legislative authority of the House 
Commons are meant to secure, and if their spirit be res- 
:ted will secure, to the House of Lords a true and there- 
e a valuable suspensive veto. 

The Crown*.— Since the beginning of the i8th century 
om after Queen Anne) no Knglish sovereign has sought to 
use assent to a Bill passed in Parliament ; for, by constitu- 
nal precedent the King in such matters is regarded as acting 
accordance with the will of his ministers. Matters dealing 
:h Finance arc dealt with solely by the House of Commons, 
le position is set forth in an oft-quoted passage from Sir 
skine May. “d'he crown with the advice of its 

\ponsihle ministers being thej^^ciitive power, is charged with 
t management of all the revenues of the country and with 
[ payments for public service. The crown, therefore, in the 
bt instance, makes known to the Commons th^ pecuniary 
^-essities of the government and the Commons grant such 
s and supplies as are required to satisfy these demands and 
►vide for taxes. Thus the crowm demands money, the 
mmons grant it, and Lords assent to the grant. But the 
mmons do not vote money, unless it be required by the 
wn, nor impose or augment taxes unless the taxation be 
:essary for the public seryice as declared by the crown 
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through its constitutional advisers.” [t is a doubtful point 
whether the king can refuse assent to a Bill. Prof. Burgess’s 
opinion is that the king has this power which has not lost it 
spirit through disuse. Time may come when the king may 
refuse his assent to a Bill, the result of which will be no one 
knows what. 

The Executive — in Kngland consists of the king and the 
Cabinet ministers appointed with the Sovereign’s formal con- 
sent. All real authority lies with the Cabinet ; though legally 
the ministers are only the advisers of the king, and con- 
duct the government in his name. 'I'he true position of the 
Sovereign has already been described, llis place in the 
English consiiution is that of an honoured and influential here- 
ditary Councillor. But he is not a member of the Cabinet. 

Position of the Cabinet — ‘The Cabinet consists of the 
principal ministers of State and has reached its present position 
of power in the government because of its responsibility to 
Parliament. 1’he responsibility of the ministers to Parliament 
is the cause of their strength and power because it makes th(^m 
the agents of Parliament.’ But in l.aw the existence of the 
Cabinet is not recognised though it practically guides the whole 
administration in Kngland. 

Ministerial Responsibility and Disappearance of 
Impeachment : — When the members of the Cabinet were 
more directly chosen by the King, there was often a struggle 
between them and Parliament. When Parliament disapproved 
however, of the policy of the king, it was the ministers of the 
king who had to bear the burden of Impeachment, The king 
was protected by the theory that the king can do no wrong. . 
There are several historical instances of Impeachment of the 
ministers of the king when these ministers had very little direct 
responsibility to Parliament and were simply carrying out the 
commands of their roval master. When, however, the ('abinet 
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hecamc more directly respon^il)le to l^Yrliamenl, then Im- 
peaclimenl ilisappeared as unnecessary because whenever the 
Parliament disapproved the Cabinet, dismissal followed as a 
matter of course. If ministers cannot command a majority 
in the House of Commons, they resign, and thus the Parlia- 
ment as a (iovernment-making body makes itself felt. While 
the Cabinet is thus directly under the control of Parliament, it 
at the same time shares the power and sovereignty of Parlia- 
ment. 'I'he Cabinet is the channel through which the will of 
Parliament is applied to current affairs 

Appointment of Cabinet Ministers : When a new 
Cabinet has to be appointed the king sends for the leader of 
tlie political party which has a majority in the House of 
Commons and asks him to form a Cabinet. If the thinks 
his parly will ajrprove he accepts the responsibility and 
presents to tlie king a list of men suitable for appointment, 
d'hese arc usually men of his own party who have shown 
ability in political m liters. 'Fhey may ])elong to both Houses 
{)( Pa'liauieni. 

Legrislative functions of the cabinet -Hesides its exe- 
cutive timciions. the Cabinet als ) possesses certain Legislative 
functions. It practically guides the Legislative activity 
ol Parhameui. '['he ministers propose and introduce 
the measures which Parliament has to consider ; private 
members liave got vtry little opportunity of introducing bills. 
Furthi r, as Seeley points out. Parliament has very little 
power of objecting to Covernment measures. They can show 
their disapfiroval of the [) )licy of the ministers only by turning 
the ministers out of office. Hut this would mean allowing the 
opposite party to take office. I'he result, therefore, of resistance 
on the part of the majority in Parliament to their own minis- 
ters would be that they would replace ministers with whom 
they disagreed on a few points by ministers with whom they 
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disagree on almost all important pojnls. If the policy of 
the Cabinet is disapproved by a majority in the House of 
commons and if the Cabinet thinks that the opinion of the 
nation is not fully represented by this majority, the Cabinet may 
demand a dissolution of the House and ask for a fresh election. 
If the new House also disa{)prove of the policy of the Cabinet 
the ministers resign. 

Executive functions of the cabinet many of the 
minis ters besides being members of the Cabinet are also heads 
departments and in this connection they exercise executive 
functions. These functions are exercised in close connection 
with Parliament. The ministers must, as we have seen, be in 
general agreement with the majority in Parliament but they 
must also explain almost daily to Parliament the principles 
on which they are conducting the (Government. 'Fhey must 
obtain the a[)proval of Parliament for their actions, though 
they need not consult Parliment, previously to taking action. 
The duty of justifying the action of a Cabinet minister in Parlia- 
ment is usually performed by a [)olitical under-secretary. 

There are five great offices of state superintended by the 
ministers connected with tne various departments — -The Home 
office, the Foreign office, the India office, the (Colonial office 
and the War office. 

The Treasury department is controlled practically by the 
Chancdllor of the Kxchequer who controls the revenue and 
expenditure of the State. -He submits annually to Parliament 
the Budget. If the existing taxation will not yield sufficient, 
he will bring forward proposals for increased taxation. If on 
the other hand, the existing taxation is likely to yield too much, 
the Chancellor will bring forward proposals for remission of 
taxation. 

The composition of the Cabinet— The number of the 
Cabinet is not always the same. It varies from 15 to 20 minis- 
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ters. There are however, always 1 1 officials including First 
Lord of the Treasury, Lord President of the Council, the Lord 
Privy Seal, the Chancellor of the Exchequer, First I.ord of the 
Admiralty, 5 Secretaries (Home, Indian, Colonial, Foreign and 
for War). Usually there are added to these, the President of 
the Board of trade, the Secretary for Ireland, and the President 
of the Ldcal Government Board. 

No member of the House^of Commons may accept office 
without the approval of his constituents. If he is appointed 
to aA office, he must be re-elected by his constituents. The 
Prime Minister usually takes the office of the First I.ord of the 
Treasury. 

The Privilegfes of Papliament— A. Common tO both 
Houses : — (i)Freedom from arrest and molestation during the 
sitting of Parliament and for 40 days preceding and succeeding 
the Session, except in cases of treason, felony etc. (2) Freedpm 
of speech and debate. (3) Secrecy of debate. (4) Freedom 
o^access to the sovereign* —the peers enjoy an individual right 
of access at any moment : the Commons have only a collective 
right through the speaker. (5) The Sovereign is bound to put 
the most favourable construction on everything done in Parlia- 
ment. (6 ) Right of deciding contested Elections. (7) RigTit 
of settling the order of business in their respective Houses. 

B. Special ppivilegres of the Lords (i) Voting by Proxy. 
(2) Right of dissentients to record a protest against any Act in 
the journals of the House. (3) Right of originating Peerage 
Bills. (4) Every member is entitled to receive his writ of 
summons, (5) All peers except spiritual peers have the right of 
being tried by their peers in cases of treason and felony. 

C. Ppivilegres peculiar to the commons : — Powers over 
money : — -(i) The right of originating all money Bills. (2) 
Appropriation of Supplies. (3) Audit of Public Accounts. 

. The Judiciary — “The rule or supremacy of law’', says 
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l.oid Courtney, "is one of the main characteristics ol 
Knglish Constitution. In France^ or Cerinanv a state olficiai 
cannot he made answerable in an ordinary court for acts don ^ 
in his official capacity. Any com])laint ae:ainsi him must l>e 
brought before sp('cial courts and dealt with by what is called 
administrative law.’ In Kngland, on the other hand. an\ offi- 
cial from the I’riiiie Minister down to the policeman ma\ have 
the legaliU of his conduct {|uestioned in the ordinarv courts/' 
This equality ol the odic'ial as well as the (n’dinary citizen before 
the law\ provides one of the surest and strongest securities tor 
individual liberty, d'his had been the case because of the 
independence of the )udg(‘s. | udges retain office during gotul 
behaviour and can l)e removed on a joint address from both 
Houses of Parliament. 



c:haiti:u \iii. 


Party C'Ovcrnmcnt. 

* 

A PARTY,' as described by Prof. Ralei<^;h, as a body of 
^ ^ citizens who agree in desiring to see the business ol 
h gisjation and (lOvcrnment carried on in a ])articular way. 
I'urke, in his Present Discontents, describes a Parly as ‘a body 
i men united for promoting by their joint endeav(')urs the 
i.ational interests, upon some particular principle in which they 
. e all agreed', *A Party is held together partly by agreement 
i \ opinion, partly by interest and })ersonal association ; it has 
a kind of corporate existence. .It has no legal })ower over its 
members but it exercises an effective ('ontrol over their words 
and actions'. 

It is not ))Ossil)le lor the members of a large community to 
be unanimous upon all (jucstions of public interest. There 
must be the permanent (existence of political ])arties in larger 
democratic countries where the number of voters is necessarily 
large ; lor this electoral bod\ can never be expected to unite 
,n opinion uj)on great public (juestions like free trade princi- 
ple. slaver} (juestion etc. Hence the electors will be inclined 
to choose as tlun’r re{)resentatives those who hold the same 
political opinions as they them.selves hold. 

Some ))olitical {)hilosophers argue that there must be four 
classes of men : -(i) those who like to seethe former state 
'0£ things re-established. (2) those who like the present or 
Ai.sling state of things. (3) tho.se who like reforms in the 
^psent institutions (4) those who like to replace the present 
J^lititutions by new innovations. They are reactionaries, conser- 
^t^ves, liberals and radicals. 
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Parly (TOvernmenl has neither developed in America nor 
in continental Kiirope. The Kuropean countries have adopted 
the KhL^lish Parliamentary system, the ministerial responsibility 
etc., but the form of Government well-fitted to the great 
hmglish parties has j)roved very imperfectly suited to the 
numerous political grou[)s that exist in most of the continental 
legislatures. 

It is in England that I^irty^(}overnmerit [)la)sthe most 
vital [)an. The present Parliamentary system is an expression 
of the division of the House of Gommons into two pafties. 
Rut neither the T^xrliamentary system, nor the party system, 
neither the responsibility of ministers to the House of Gom- 
mons nor the permanent division into two parties grew up in a 
day. r/ittle by little, with halting ste[)s, the rivalry of parties — 
whigs and tories, liberals and conservatives — built up the res- 
ponsibility of ministers, and this in turn hel])ed to perpetuate 
the party divisions, 

A party is said to be in power when it places its leading 
members at the head of the Government. The Cabinet is 
drawn from the party which has a majority in Parliament. 
A party not in power is known as the Ot)position which devotes 
itself to more or less hostile criticism of the acts of the Govern- 
ment. When the '.Opposition obtains a majority upon an 
important action of the Giovernment, the ministry resigns and 
the Opposition undertakes the formation of a new Government. 
The English Government is a Government by Party. 

The cofidtlions of a f^ood parly Gm>ernviefit are that the 
Opposition should not be regarded by the Government as 
revolutionary ; the (Opposition itself should not be revolutionary 
in character i, e,. the leaders of Opposition should restrain their 
followers from obstructon, and direct their attention to those acts 
of the Government which are really open to objection, or as 
Prof. Dicey puts it — parties must be divided upon real 
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differences ; and lastly,^ the Parties should be divided not on 
social grounds but on questions of public matters. 

The uses of Party Government :—(i) Parties save 

society from disintergation by supplying us with forms of 
partial union ; they bring social questions into a manageable 
compass by grouping similar opinions and allied interests 
round a limited number of central points' (2) the Govern- 
ment takes steps very* cautiously for fear of being bitterly 
criticised by the Opposition. (3) It is only by Party Govern- 
ment that true Democratic Government becomes practicable. 
Democratic Government or the rule of the people means 
essentially the rule of a majority as it is imptjssible for all the 
people to rule singly. A number of men can remain together 
as a majority, onl) by being ‘unanimous’ upon i)ublic cjuestions. 
Party (dovernmenl becomes a success only where there are 
only two parties. 

The Evils of Party Government — (t) Party Govern- 
ment* savs. Prof. Raleigh, ‘draws to itself the allegiance due to 
the State.’ (2) Party Government set up a kind of ‘artificial 
agreement' among the members of a party. It is possible 
for member of a party not to be unanimous wdth the opinion 
of that party but for the sake of his own party he has to 
suppress his ‘freedom of individual opinion’ and to concur with 
his party. (3) The disagreement between two parties is also 
artificial ; each party remains in a state of wilful incnyivuicibility 
as if the business of the Opposition is to criticise the action, 
good or bad, of the party in power. (4) Party Government 
tends to ‘banish courte.sy from political life /. e,, each party 
praises itself and denounces the other party as factious etc. 

Party Government contains both good and evil and the 
remedy for the evils of Party Government is the cultivation 
of impartial spirit. No party should consider that its opinions 
are correct, while those of the opposite party are incorrect. 




UNIVERSITY QUESTIONS. 

1911. (Pass and Honours.) 

1. Account for the preservation in and subsequent diffusion 
throughout Kurope of the pr.nciples of Roman Law. (See p* 36.) 

2. Give a short account of the composition and functions of the 
German Reichstag. (See pp. 158-59 . 

3. What modern departments have been developed from the 
Great C<mncil of early Normans ? I^escribe briefly the method of 
their qI eve lop men t. (See p. 168). 

4. Give a short account of the German Chancellor and contrast 
his position with that of the Knglish Prime Minister. tSee 
pp 159*60). 

5. Mention the chief functions of the Knglish Parliament. 
(See p 172). 

6 What various dates have been assigned for the commence- 
ment of the modern Kpoch 9 What are Bhmtschli's ideas on the 
subject y (See pp. 18-19). 

7. What is the Utilitarian Doctrine and what are its defects f 
(See p. 19). 

8, Distinguish between the the terms ‘People' and 'Nation, 'See 
P- 51). 

What are the ordinary characteristion of theocratic states 
(See p. 97). 

It). Criticize Aristotle’s (dassification of Stages in the light of 
Modern History, and consider the question of Mixed State. 
(See pp. 91 92, 118). 

PI. Define the State and mention and classify the functions of 
the state that follow from your definition, (See pp. 12, 144-148). 

12. Give a short survey of the evolution of the state in history. 
Discuss the ideas of the Universal State. (See pp. 29 30, 12-14). 

13. Kxplain the conception of the l.aw of Nature. Compare 
and contrast this Natural Law with Jus Gentium. (See pp. 70-72). 

14. Analyse the of conception of constitut onal monarchy and 
notice its chief forms. (See p. 104). 

15. Analyse the idea of Government as distinguished from the 
State. iSeepp. 38,85-86). 

16. Kxplain carefully the constitution of the German Empire 
as a confederation of states, with special reference to the functions 
of the Kmperor, the Bundesraih and the Reichstag. (See pp'* 
,156.160). 
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1912. (Pass and Honours.) 

17. What are your ideas on the subject of state interfereno P 
(See pp. 144.148). 

18. What are the arguments for and against the giant of he' 
franchise to women ? (See pp. 113-115). 

19. Criticise Aristotle's classification of states. (See pp. 91 

20. What are the divisions of Political Science and vMat 
branches of study does each embrace ? (See p, 2). 

21. Write a short note on the privileges of the Comm<n$. 
(See p. i 5 i). 

22. What aie the principal difficulties in the way of the forn ^^ 

tion of a federation of the British Empire. (See p. 123-125). , 

23. Contrast the Gieek and Roman ideas of the state. 

pp, 15.16). ? 

24. Enumerate the Principal steps in the growth of the ^upij. 
macy of the I louse of Commons. (Seep. 168-175). 

25. Wliat theoretical objections have been urged against a 
Cniversal State, and how does Bluntschli answer these v (See 
pp. 13-14)- 

1913 (Pass and Honours.) 

t 

26. What is meant by /fay/y ? Discuss the merits of the two 
party system, (See pp. 183, 185). 

27. Say what you know of the theory of the separation 4 

powers, (See p. 131). ' 

28. Specify some of the more important functions of gove rr 
meat. On what grounds are vve justified in regarding Educat iat 
as one of the proper offices of the state ? (See pp. 146-148). 

29. Discuss some of the more important theories concern lut 

the origin of the state. (.See pp, 23-80). \ 

30. What are the essential attributes of states, and what 
exactly meant by saying that the state is an organism ? G fV 
examples of the various types of composite states. (Sec pp. 9- 
118-120 . 

31. Write a brief commentary, historical and critical, on itf 
Contract theory of the origin of the state, (See pp. 25-28'. 

32. Say what you know of the origin, the development, and ^ 
present position of the Cabinet in the English constitution, fSco ] ^ 
171-172, 178). 

33. What do you conceive to be the essential pi inciple 
Aristocracy, and what are its general characteristics ? (Seep 105-1* 

34. Illustrate some of the more striking differences betwi 
ancient and modern Democracy. (See p. 108-109, 96). 

Write an Essay on any one of the following subjects — 

(a) Written and Unwritten Constitutions. 

(Z>) The Social Contract Theory. 

(c) The Nature of Sovereignty. 

1914. (Pass and Honours.) 






